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Definition me v4 ge ABS an Jopre- 
Wy and Appropriation ; and of. the Orizin, 
- Ms #44 fneral Kinds of | THbes. F "6 


THES ae the tenth part of- ahe Gs 
yearly. ariſing from the profits of lands, 
Rocks upon lands, and <he induſtry ofthe 
pariſhioners, payable for the. maintenance of a pa- 
riſh prieſt, by every, perſon who hath things.tithe- 
able. if he capnot ſhew a ſpecial ky neg They 
are an eccleſiaſtical ance; collateral to the 
| ſtate of the land, not iſſuing out of it, but diſtin& 
from it. Word's Toit. x 63. 2 Rep. 44+ 11 Rep. 
T3, 
$4. Simon Degge defines tiches to be, a tenth pa 
or ſome.ather thing .4n lieu thereof, of all nn Th 
creaſe yearly ariſing out of the profits of lands and 
ſtock, or raiſed by the induſtry of the pariſhioner, - 
and properly gue tothe clergy,that have the cure of 
the.ſouls in the pariſh where they did ariſe, Deg. 
ki Par.. Coun. 214- «23 


—— EX” 


The word parſon, in a legal acceptation, 1s taken Parſonywho, 


for, the.reQor-of a church parochigl, and is deno- 
minated Per/ona Ecclefie, becauſe he,taketh upon 
him the parſopage, that is, the care of ie ar 
[Fegrelengog the church; -_- therefore is laid w 
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| be ſeiſed Jure Ecdlefie (as a huſband is Fure Urorts.) 
So that in his perſon = church may ſue for and 
defend her rights, &c. God. 185. 

Alfo, when a church is full, it is ſaid to be Plens 
& Conſulta, of ſuch a one parſon thereof, 5. e. full 
and provided of a proper perſon or repreſentative, 
or one who may YVicem ſeu perſonam Eccleſie gerere ; 
and ſuch a one is catled per/ong imperſonata, Par fon 


Parſon im- 1mparſon:e, or parſon imperloned, that is, a rector 


perſonee. 


Parſonage. 


Vicar, who, * 


or parſon in poſſeſſion of a church parochial, whe- 
ther the ſame be preſentative or appropriate ; and 
the tithes and revenues of ſuch a church are com- 
monly called par/onage. 1 Inſt. goo. 

A /,car is one who has a ſpiritual promotion or 
Hhving "under the parfon, and 18 fo denominated 
quaſi vice agens perſong. And ſuch a promotion or 
Iving is called a v:caroge, which is a part or portion 


'of the par/enage allotted to the vicar for his main- 
tenance and ſupport. | 


This part or portion is in ſome places an annual 
fum of money certain; but in moſt places it is a 
part of the tithes in kind, which moft commonly 


| Is the ſmall tithes, and in ſome places he has a part 
of rhe great tithes, and "alſo of the. glebe ; and 


Vicar en- -- 


dowed. 


fuch a one is called a vicar endowed. 
T hus he who has the right to, and poſleſſiqn of, 
the leſs part, is called the vicar, and he that has 


_ -the other, and greater part of the tithes, &c. is 


called the par/on, who in ſome pariſhes is a clergy- 
-man, and fometimes the miniſter or incumbent of 
the ſame church ; but in other places he is a mere 


layman, and cannot ſupply the church but by a 
ſpiritual vicar; and this fo poſſeſſed by a Iayman, 
ia- Is called an impropriaticn, and himſelf the inpre- 
| Priator. "Keb., 906. 


Bur an appropriaticn is when fuch a parſonage 


_ «(or vicarage, or other church preferment) is in 
the hands or poſſeſſion of ſome eccleſiaſtical perſon, 
"une" his ſucceſſors, and can be made only to A 


body 


Laws-concerning Tithes: 3 
body pelitick, or corporation-ſpiritual, that hathi 
| ſucceſſion, whereby ſuch body becomes perperual 
incumbent of the benefice appropriated, and ſhall 
for ever enjoy. the riches and other profits, and the 
| cure of ſouls longing therero. Cowel: Bur the 
words impropriation and appropriation are frequently 
| confounded in the law books. ; 4 
| _ Biſhop Barlow, Selden, father Paul, and others viigia of 
have obſerved, that neither tithes nor eccleſiaſtical tithe: 
benefices, (which are correlative in their nature) 
were ever heard of for many ages in the chriſtian 
church, or pretended to be due to the chriſtian 
prieſthood ; and, as that biſhop affirms, no men- 
tion 18: made of tithes inthe grand Codex of canons; 
ending in the year 451; which, next to the Bible; 
is the moſt authentic book in the world ; and that 
it thereby appears, during all that time, both 
churches and churchmen were maintained by free 
gifts and oblations only. Barlow's Remains, p. 169. 
Selden of Tithes, 82. See Watſon's Compleat. Incum- 
bent, Þ« 3, 4, &c. ol Ie 
And Mr. Seldzn has ſhewn vs, that tithes were 
not. introduced here in England, till towards the 
end of the eighth century, 7. e. about the year 786, 
when pariſhes and eccleſiaſtical benefices came to 
' be ſettled ; for as is ſaid, tithes and eccleſiaſtical 
benefices being correlative, the one could not exiſt 
without the other; for whenever any eccleſiaſtical 
perſon had any portion of tithes granted to him 
out of certain lands, this naturally conſtituted the 
| benefice ; the granting of the tithes of ſuch a 
manor or arid being, in fat, a grant of the | 
benefice; as a grant of the benefice did imply ; | 
a grant of the tithes: And thus the relation bes = 
tween patrons and incumbents was analogous to 
that of lord and tenant by the feudal law. Selden 
of Tithes, 86, &c. | Ih ge 
About the year 794, Offa, king of Mrcia, (the 
moſt. potent of all PO kings of his time IN 
| | OE OR”. 


this 
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this iſland) made alaw, whereby he gave unto the 
church the tithes of all his kingdom, which the 
hiſtorians tell us was done to expiate for the death 
of Ethelbert, king of the Eaft. Angles, whom in 
the year preceding he had cone baſely to be 
murdered, But that tithes were before paid in 
England by way of offerings, according to the 
ancient uſage and decrees of the church, appears 
from the canons of Egbert, archbiſhop -of York, 
about the year 7550; and from an epiftle of Boni- 
face, archbiſhop of Mentz, which he wrote to Cuth- 
bert, archbiſhop of Canterbury, about the ſame time; 
and from the ſeventeenth canon of the general 
council held for the whole*'kingdom at Chalchauth, 
in the year 787, But this Jaw of Offa was that 
which firft gave the churth a civil right in them in 
this land, by way of property and inheritance, and 
enabled the clergy to gather and recover them 'as 
their legal due, by the coercion of the civikpower. 
Yet this eſtabliſhment of Offa reached no rhe 
than to the kingdom of Mercia, over which 
reigned, until Erbelwalph, about ſixty years aker, 
enlarged it for the whole realm of England, Pri- 
| deaux on Tithes, 165, 167. 

" Tithes, with regard to their feveraFkinds or na- 
rures, are divided into predial, mixed, and perſonal: 

Pregial tithes are ſuch as ariſe merely and imme- 
diately from the ground ; as grain of all forts, hay, 
wood, fruits, herbs; for a piece of land or ground, 
being called in Latin pradium, (whether it be arable, 
meadow, or paſture) the fruit or produce thereof 
1s called preaial, and conſequently the tithe payable 
for ſuch annual produce 1s called a predial tithe, 
Watſ. 49. 2 Inſt. 649. 

Mixed tithes are thoſe which ariſe not immedi- 
ately from the ground, . but from things immedi- 
ate]y nouriſhed by. the 'ground, as by means of 
goods depaſtured thereupon, or otherwiſe nouriſhed 
with the fruits thercof ; as colts, calves, .Jambs, 
chickens, 


Laws concerning Titheg. 
| org milk, cheeſe, eggs.  Watſ oe 495 2 
Injt..6 

Perſonal hee are ſuch ke as do as by the 
honeſt labour and induſtry of man, employing 
himſelf in ſome perſonal work, artifice, or nego- 
tiation,: being the tenth part of the clear gain, af- 
ter charges and. expences, according to a-perſon's 


eſtate, condition, or degree, are deducted. Haiſ. 
C. 49 2 Ini. 649. 


| No perſonal tithes ſhall be paid but of the clear - 
gains of the party. Mich, 14. Fa. B. R. ber Cu- 


riam, -1 Rol. Abr. 656. 


As if the owner ot a ſhip lends it to mariners to. 


go to an iſland for fiſh, upon a certain quantity of 
fiſh to be paid to him upon their return ; no tithes 
upon their return ſhall be paid by the mariners to 


the parſon out of thoſe fiſh, which the owner ſhall 
have for the hire of his ſhip, becauſe this is a /per- _ 


ſonal tithe, and for that it is but of the clear 


gain z and ſo- in Devon, upon the hire of a ſhip or 


»*þ L) 


boat to take pilchards or herrings. Mich. 14 __ 


B. R.. per Doderidge in Gafin and Horden's caſe, 
I Ral. Abr , 6 5 the +3. 


1f a man purchaſes an houſe for 3001. and ſells | 


it again in a ſhort time for 500 1. yet no. tithe ſhall 
- be paid of the gain thereof, for this is againſt the 
ro ont law. M. 11 Ja. B. R. between Davis 
and  Tollin reſolved, and a prohibition Eravres. 
' 2 Rol, Abr. 657. 


+ By ſtat. 2 & 3 Eg. 6, O74 13- [8 7. . Every 


on exerciſing merchandizes, bargaining and 


ſelling, - cloathing, handicraft, or any other art or 


_ faculty, being ſuch perſons and in ſuch. places as 


within theſe forty years have uſed to. pay perſonal 


tithes,- or of right ought. to pay, other than ſuch 
_ as the common day-labourers, ſhall yearly at; or 
| before Eafer pay for his perſonal tithes, the tenth 
part of his clear gains; his charges and expences, 
according to his eſtate or degree, to be deducted. 


5 HR = 
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. $e8. 8: In all ſuch places where handicrafiſmen 
have uſed to pay their tithes within theſe forty 
years, the ſame cyſtom ſhall continue, 

Set. g. If any perſon refuſe to pay his perſonal 
tithes, it ſhall be lawful to the ordinary of the dio- 
ceſe where the party 1s dwelling, to call the party 
before him and examine him,.by all lawfol means, 
other than by the party's oath, concermig the pay- 
ment of the perſonal tithes, _ 

A parſon libelled in the ſpiritual court gxainf an 
dnnkeeper for tithes of the prefit of bis kitchen, 
Padles, and wine cellar, and edged. 1n his libel}, 
'that he made preat gain in ſelling his beer; which 
he bought for 500. and fold 1 - for 1000/4. that 
negotiando and trofficando he gained in the whole 
30co!. and better, the court granted a prohibition, 
2 Bulſt, 141. Mich. 11 Fac. Dolly v. Davis. 

The defendant had libelled in the ſpiritual court 
for the tithe of a corn-mill as a predial tithe. The 
plaintiff ſet forth in his anſwer, that he conceived 
the rithe of a corn-myll to be a perſonal tithe z and 
therefore prayed to be allowed all his neceſſary 
charges in attending the mill before the tithe ſhall be 
paid, The judge over-ruled this plea, and decreed 
thatrhe plaintiff ſhould pay theſe tithes withour any 
ſuch deduftion. Upon which Mr, Denniſon moved 
| for a prohibition, and eited the caſe of Chamberlain 
 v. Clifton, determined in "the houſe of lords the 
z3oth of June, 1706, wherein it was reſolved, that 
the tithe of a cornymi}l was perſonal tithe; aC- 
cordingly a rule was made to ſhew cauſe. 2 Bar- 
| Hard. Rep.in B, R. 2 36: Mich. 7 Geo. gz. Donalt 
 v. Lowther, | 

It was decreed in the houſe of peers, on appeal 
from the court of Exchequer, that the tithes of 
a mill are per fonal tithes, againſt ſeveral ſeeming 
authorities or doubts in the baoks ; - and that in 
conſequence of their being perſonal rithes, not 
the tenth. toll or tenth diſh of the corn ground 
belongs 
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belongs to the parſon, but the tenth part of the clear 
profits, after the charges of ercfting the mill, 
and , the other charges of ſervants, horſes, and 
other expences deducted. Abr. Equity Caſes, 366. . 
Newte v. Chamberlain, S. C. cited 2 Williams's 
Rep. 463. as determined in the houſe of lords 
upon an appeal from a decree of the court of Ex- 
chequer, where the bill was brought for the tithes 
of a malt-mill in T:zverton in Devonſhire, and where 
the lords determined, with the aſſiſtance of eight 
judges, (whereof Holt Ch. J. was one) that mills 
were tithable, but that the ſame was a perſonal 
tithe, and ſo ovght to be paid out of the clear 
gain, after all manner of charges and expences de- 
ducted. . And upon the authority of.this caſe, the 
Maſter of the Rolls decreed, Trin. 1928, in caſe of 
Carleton v. Brightwell, the mill in queſtion there 
to pay tithes, but they ſhould be only paid as a 
perſonal tithe. 2 Will. Rep. 463. 
_ The above caſe of Newte and Chamberlain is 
more fully reparted in 8 Yip. Abr. 39, 40, thus ; 
Mr. Newte being reCtor of the portions of Pit 
and Tidcomb, of the reQtory and pariſh church of 
Tiverton in Com* Devon, and an horſe-mill for the 
grinding of malt, being erefted within the ſaid por- 
tions by the corporation of the ſaid borough, who 
in 1699 had leaſed the ſame to the appellants for 
three years at 3ol. per annum , Newte preferred 
his bill in the Exchequer, Mich. 3 Ann. and on 
2oth February, 1705, the cauſe was heard and de- 
bated, and the court took time to deliver their 
opinions until the next term after, and on the 22d 
April, 1706, the court of Exchequer were unani- 
mouſly of opinion, that tithes were due for this 
new-ereced mill, and that ſuch tithe was the 
tenth toll diſh, and decreed the appellants to ac-_ 
count with the reſpondent accordingly, viz. from 
the 8th of May, 1699, .to the 8th of May, 1701, 
and alſo to pay coſts ; from which decree the de- 
vt | 'B4 fendants 
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fendants i in the Exchequer appealed to the houſe of B 
lords. 1. Becauſe the tithe of a horſe-mill was a 
perſonal tithe, for there was no natural increaſe 
from it, but only a profit arifing from the inven- 
tion of a machine, and the labour of a man and 
horſe ; and if it were perſonal, the ſame could only 
be for the tenth of the neat profir, —_ all 
charges. 2. If a perſonal tithe was due for fuch 
- mill, it was only due where perſonal tithes have 
been by cuſtom paid for 4o years before the ſta- 
tute of Ed. 6 Though appellants only took 
>d. per buſhel Þ grinding, and the reſpondent 
did not prove any. cuſtom, nor the value of the 
tenth toll-diſh, hor any other toll to be raken by 
the appellants. 4. That the tenth toll-diſh would 
be more ſomerimcs than the whole proprietors 
pains, conſidering the expence of ereQting and 
maintaining this mill. 5, That the corn will pay 
tithe twice, for that moſt of the corn that was ſa 
ground was grown within the ſame pariſh, and ſo 
the tenth paid to the reſpondent in the field ; and 
if any was ground that grew elſewhere, the ſame 
did in like manner pay the tenth to the incumbent 
where it grew. 6. This decree will introduce a 
pew ſort of tithe, and will affe& a great many peo- 
Fo in London, where there are many ſuch mills, and 


ome thouſands of them are in other parts of the 
ingdom; and if this decree be affirmed, they muſt 
all pay tithes. On the reſpondent's part it was in- 
Hiſted, 1. That tithes were due both by the canon 
and ſtatute law for new-erected. mills; that tithes 
were by the canons due for all mills z and by Artic. 
Cler. Chap. 5, for new-erected mills; which ex- 
preſsly provides, that no pronibition ſhall lie in ſuch 
a caſe, '2. That there had been from time to time 
ſeveral reſolutions and decrets for tithes of mills. 
That the reſt of the mills within the reſpon- 

: be 's portions had all along paid, and did ſtill pay 
tithes for the ſame, and every Modus for a mill 
| proves 


nn, 
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proves tithes to be due, if they were not diſcharged 
by ſuch Modus. 4. That it was a predial tiche, 
and the tenth toll-diſh payable for the fame ; and 
ſo was both the canon and cuſtom and ufage of 
this kingdom, 5. That this was not a og 
tithe, for it was paid by different perſons, and for 
different purpoſes, viz. in the firſt caſe by the 
owner of the corn, and in the ſecond caſe by the 
owner Of the mill. This caſe was heard at the bar 


_ of the houſe of lords, Monday, 20 Fannary, 1706-7, 
and upon fome debate in the houſe, the conſidera- 


tion 1f tithes predial, mixt, or perſonal, were due 
for ſach a'mill, and if any due, in what manner 
payable, was referred to the judges ; who after ſe- 
veral adjournments attended in the houſe on the 
15th day of Febraary following, and all the Judpes 
of the King's Bench and Common Pleas (except Juf- 
tice Powell) were of opinion unanimouſly, that 
the tithes due for a new-ereted malt-mill, was a 
perſonal tithe only ; and Ch. J. Holt and Ch. J. 
Trevor held, that there was no tithe due at all for 
ſuch mill, becauſe a perſonal tithe was due only 
where it had been paid within 4o years before, ac- 


cording to the ſtatute of 2 & 3 Ed. 6. cap. 13. 
fe. 7. upon which the lords reverſed the decree 


of the Exchequer, but ordered that Mr. Newte ſhould 
be paid the renth part of the profits, &c. dedutt- 
Ing all charges and expences, as reparations, &c. 
and that the appellants ſhould account with him in 
the court of Exchequer for theſe profits, &c. Mon- 
day, 17th day of February, 1906, it is ordered and 
adjudged by the lords ſpiritual and temporal in 


parliament aſſembled, that the decree of the court 
of Exchequer complained of in the petition of Roger 


Chamberlain and Francis Plympton, ſhall be and is 
hereby reverſed; and the plaintiff in the court be- 
low, John Nezwte, (the now reſpondent) do recover 
his tithes of the faid mill in the nature of a per- 


| fonal tithe only ; that is to ſay, the tenth part of 


the 


10 
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the clear profits ariſing from corn ground. in. the 
ſaid mill, over and above all incident charges ; and 
to that end an account is to. be taken of "the pro. - 
fits of the ſaid mill, and charges for the time paſt, 
within the time of the demand of the plaintiff Fobn 
Newte's bill in the Exchequer, and fince, and the 
ſaid tithes do ſo continue to be paid for the future. 
And it is hereby ordered, that the ſaid court of 
Exchequer do cauſe the ſaid account to. be taken, 
and what ſhall be found due thereon paid accord- 
ingly. MS. Rep. Mich, Vac. 5 Ann. Chamberlain 
& aÞ v. Newte. _ 

Tithe for malt-mills is ovly perſonal; for it is 
not natural increaſe, being only profit ariſing from 
the invention of. a machine, and the labour of man 
and horſe, and perſonal can only be for the tithes 
of ;the neat profit, deducting all charges. MS, 
Tab. January 20, 1706. Chamberlain v. Plympton. | 

Tithes, with .regard to value, are divided into 
great and ſmall: great tithes; as corn, hay, and 
wood. Degge, part 2. c. 1. Small tithes,” as the 
predial tithes of other kinds, together with thoſe 
which are called mixt and prringay- _ Gibf, Cog. 
66 | 
Buc i it is ſaid that this diviſion may be altered, 


(1) By cuſtom, which will make wood a ſmalle tithe 


under the general wards of Minute Decime in the 


 indowment of the vicar. (2) By quantity, which 


will turn a ſmalle tithe 1 into great, if the pariſh is 
generally ſown with it. (3) By change of place, 


which makes the ſame things, as hops in gardens 
ſmall tithes, in fields, great tithes, But this ſeems 


 * to be contradifted in the caſe of Wharton and Liſle, 


FE. 5 W. where the tithe of flax, though ſown in 
great fields, was adjudged to the-vicar as a ſmall 
tithe ; Holt, Chief Juſtice, (who was of another of: 


nion) being abſent. 4 Mod. 184. Gibſ. 1663. 
And Dr. Watſon is of opinion, that the __ 
of land within any pariſh ſowed with any thing, 
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cannot make the tithe of another nature ; and that n 


what is called ſmall tithes ſeemeth to be in reſpe& 
of the thing itſelf, and not from the ſmall quan- 
tity of land ſowed therewith, whereby the tithes 
thereof are but ſmall and of littleivalue ; for if 
that were to be the rule to determine what ſhall be 
ſaid to be ſmall tithes, then corn and hay in ſome 
places might be accounted ſmall tithes. Wat/. c. 39. 
And according to this latter opinion the law is now 
ſettled; namely, that the tithes are to be denomix 


nated great or ſmall tithes, according to the nature 


and quality thereof, and not according to the 
quantity. 

It is ſaid by lord Coke, acid many others, that 
before the council of Lateran in the year 1180, a 
man might have-/given his tithes to what church or 
monaſtery he pleaſed. But this Dr. Prideaux doth 


utterly deny, for two reaſons. 1. Becauſe of the 


abſurdity of the thing ; for all the laws which had 


been made for tithes, would have fignificd nothing, 


if no one had been certainly inveſted-in a right to 
them ; for in ſuch caſe, no one could claim them; 


and in caſe of non-payment, no one could make. 


proceſs in law for them ; and, conſequently, no one 
having a ſpecial right to demand them, it muſt 
have followed in practice, that what was thus paid 
to every ſpiritual perſon, would in fat and reality 


be paid to none at all. 2. Becauſe, before the ſaid 


council, there were in this land many appropria- 
tions, whereby the tithes of whole pariſhes were 
aſſigned ro convents or other ſpiritual corporations; 
all which would have ſignified nothing if the pa- 
riſhioners had been at liberty to pay their tithes 
to what ſpiritual perſon they ſhould think fit. Prig. 


303... But be that as it will, it is certain that now _ 


tithes of common right do belong to that church 


within the precins of whoſe pariſh they ariſe. 


One parſon, however, may preſcribe to have tithes 


willita the pariſh of another; and this is what is 


called 


it 
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Portion of Called a portion of tithes: - One reaſon of: which 
tithes. might be, the Jord of a manor's having his eftate 
extending into what is now apportioned into! dif- 

tint pariſhes; for there were tithes before the 

prefent diftriburion of pariſhes took place. Bur 
whatever original theſe portions might havey they 

are in law ſo-diſtn&@ from the reEtory, that if one 

who hath them, do purchaſe the rectory, the por- 

tion 1s not extinct, but remaineth grantable, But 

as to the cognizance thereof, the caſe being be- 

rween parfon and parſon, and concerning a fpiri- 
rual matter, that belongs, like the cognizance-of 

other tithes, to the eccleſiaſtical court. Gaye Cog. 

663. | ? 

Portion of © Bill by the retor "of Bonchech in the Ie of 
rirhes #e m T/1gÞt, in the county of Scutbampton, for the great 
tithes av- and ſmall tithes of a farm, called Luecomb Farm, 
—_ in'the defendant's poſſeſſion. The defendant in- 
fiſts that Loveromb alias Luecomb Farm, formerly 
belonged to the abbey of Quarrer, and the: abbot 

of 'Quarrer was ſciled in fee 'of the manor and:farm 
of, &c. and all the rithes renewing thereop, as of 

a portion of tithes in groſs; that this abbey, by ſur- 

render, and by the itat. 29 H. 8: came. to the 
crown; and, after King Henry's demiſe, the ſame 
deſcended to: King Edward the fixth, who'in the 
ſeventh year of his reign, by his letters -patent 
granted Manerium de Lovecomb ac grangiam, Ec. ac 

- onmes & omnimodas decimas, © cuvin ditto manerio dt 

' Lovecomb, &c. parceP reventionum difte Abbatie de 

. Quarrer dudum cxiſten*, to Cotton and others, and 

fo derives the title down to Knight, tro whom the 
defendant was lefiee for twenty-one years, And in 

his anſwer he ſer forth the clauſe in the' ſtat - 27 

Henry 8. that all perſons, &c. who ſhould have, 

by any letters parents, any lands, Ge. tithes, 6. 

| belonging to any monaſtery, &c. diſſolved by that 

. ſtatute, ſhould hold the ſame, in like form, man- 

my and condition, as the abbots, &c. held rhe 

| lame, 
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ſame, and "might have held the ſame; if the ſaid 
abbies had not been fupprefied. | This cauſe was 
heard - Febraary 1x," 11724. and the defendant car- 


13 


ried his proof :down: from the'year 1289, in a re- 


_ gularimethod,'to:the hands of the defendant's leſ- 


ſor, the Knights. BurtWNota; all the written (evi- 
dence produced-mentioned'the tithe only, 4 Omnes 
vel omnimodas decimas, &c.” but in none of the in- 
ſtruments was mention-madeiof a portion of tithes, 
upon which the plaintiff founded his objeQtion, 
that no title appeared in-the defendant; poryto de- 
cimarum being a-thing 'diftin&t from tithes in the 
general acceptation. Bur the proof being ſo clear, 
per totam curiam, the iplaintift's (bill was diſmiſſed, 
and the-party had a decree on his croſs bill to en- 
Joy his ritkes purſuant 'to his grants, &c. Bunb. 
189. = 


 Tirhes extraparochial, or within the compaſls of Tithes in 


ho certain pariſh, -belong 'to the crown. By.the 
canon law they were to be diſpoſed of at the dif- 
cretion of the biſhop ; but by the law of England, 


extraparo- 
Chial placese 


all extraparochial tithes, as in ſeveral foreſts, do 


belong to the king, and may be granted to whom 
he will, And accordingly they have been aQtually 
adjudged to him, 'not only by ſeveral -reſolutions 
of law, bur alſo in- parliamenty* in 'the caſe of the 
prior and 'biſhop of Car/i//e, in the eighteenth of 
Edward the Firſt, concerning tithes in Inglewood 
foreſt, to wit, that-the king in his foreſt aforeſaid 
may build towns, affart lands, (or make them fir 
for tillage) and confer thoſe. churches, with the 
tithes - thereof -at his +pleaſure, -upon -whomfoever 
he -pleaſeth, becauſe that the fame foreſt is not 


within the limits of any patiſh. 1 Rol. Abr..657. 


2 Inſt. 647. | 

By ſtat. 2 Ed. 6. cap. 13. f. 3. Every perſon 
which ſhall have any beaſts or cattle tithable, de> 
paſturing on any waſte or common ground, whereof 
the pariſh is not certainly known, ſhall pay _ 
| tithes 


14 
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tithes for the increaſe of the ſaid cattle to the 
parſon, owner, or their farmers, of the pariſh or 


place where the owner of the ſaid cattle ihhabitethz 
Se3. 4. No perſon ſhall be ſued or compelled to 


_ pay tithes for any lands, which by the laws of this 


realm, or by any privilege or preſumption, are not 
chargeable with ſuck tithes, or that be diſcharged 
by any compolition real, 

Libel by a vicar for tithes of young cattle, and 


| ſurmiſed, that the defendant was ſeiſed of lands 


in Middleſex, of which pariſh he was vicar, and 
that the defendant had common in a great waſie 
called Sedgmore common, as belongeth to the lands 
in M:ddleſex, and put his cattle into the ſaid com- 
mon ; the defendant ſuggeſted for a prohibition, 
that the. land where his cattle went was not with- 
in the pariſh of Mid2/eſex; but no prohibition was 
granted, becauſe of the clauſe in the ſtatute 2 Ed. 
6. cap. 13. that tithes of ihe cattle feeding in a 
waſte or common where the pariſh is not certainly 
known, ſhall be paid to the parſon of the pariſh 
where the owner of the cattle lives. Mod. 216, 
pl. 3. Trin. 28 Car. 2. C. B. Anon. 

Bil brought by the. rector of S. for tithes of 
beaſts fed upon a common; defendant, by anſwer, 
inſiſts, that the common extends into ſeveral pariſhes, 
and that the cuſtom was that every farmer ſhould 
pay tithes to the reftor where he lived, and that 
he lived in another pariſh, and he paid the tithes 
to that reftor ; but there being proof that zhe catile 


' was driven upon that part of the common that lies 
ix S. there was a decree for the reQor of S. but 


reverſed becauſe the cuſtom was good, there being 
no incloſures. 9 Vin, Abr. 43. 


CHAP. 
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Out - of what things tithes fhall be paid; what la 
are ſubjett to tithes ; and what lands are diſcharged 


Wo TV TH 


from tithes, with a catalogue of the monaſteries diſ- 
ſolved by ſtat. 31 Hen. 8. of the yearly value of 


2001. and upwards ; what order they were of, and 
. the times of their reſpetive foundations. 


F common right tithes are to be paid for ſuch 
'things only as do'yicld a yearly increaſe by 
the at of God. 11 Co. 16. 1 Rol. Abr. 646. 


Things that 
renew years 


ly, 


Yet this rule admits of ſome exceptions ; as for 
inſtance, Tithe is due of faffron, though gathered 


but once in three years; and concerning Sylva 
Czua, or wood of twenty years growth, there is 
an entry in the Regiſter, that confulrations ſhall be 


granted thereof, notwithſtanding that. it is not re- 


newed every year. Grbſ. bbg. © : 
Generally of things increaling yearly, tithes ſhall 


| be'paid only once in the year. Gib/. 669. 


But this rule alſo is noc univerſally true; and it 
1s evidently againft the rule. of the canon law ; 
which requireth. that if ſeeds be ſown upon the 
ſame ground, and renew oftner than once in the 
year, the tithes thereof ſhall be paid ſo often as 
they do renew. Gib/. 633. And even the books 
of the Common law hold, that de Fure tithes are 
due of the aftermath, if not exempted by pre- 
ſcription. 1 Rel, Abr. 640, Though lord Coke 


ſays it was adjudged 8 Fac. 1. in Baxter's caſe, 
that tithes ſhall not be paidboth of the hay, and 


the after-paſture. See Chap. 4. 

By the Common law of Erglend, there is no tithe 
due for. things. that are fer@ nature, and therefore 
It hath been reſolved; that no tithe ſhall be paid for 


fiſh taken out of the ſea, or out of a river, 


unleſs 


Things fer 


nalurd s 


Quarries, ' 
&c. 
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unleſs by cuſtom, as in Y/ales, Ireland, Yarmouth, 
and other places ; neither, for the ſame reaſon, 1s 
any tithe due of deer, conies, or the like ; but if 
the tithe thereof be due by cuſtom, it muſt be 
paid. Gib/. Cod. 669. Degge, p. 2. c. 8. 2 
Jnſt. 651. 

Of common tight, no tithes are to be paid of 
quarries of ſtone or ſlate, for that they. are parcel 
of the freehold, and the parſon hath tithes of the 
oraſs or corn which grew upon the ſurface of the 
land in which the quarry isz ſo alſo, not for coal, 
turf, flag, tin, lead, brick, tile, earthen pots, 
lime, marle, chalk, and ſuch like ; becauſe they 


* are not the increaſe. but of the ſubſtance of the 


Foreft land. 


Park. 


earth ; and the like hath been reſolved of houſes, 


(conſidered ſeparately from the ſoil) as having no | 


annual increaſe; but by particular cuſtom tithes of 
any of theſe may be payable. 2 nf. 651. Gib/. 
Cel. 669. Mo. 908. Cro. Eliz. 277. | 
As _ which are in no pariſh pay tithes to 
the king ; ſo lands lying within the precinCts of a 
foreſt (though alſo in a pariſh) if they be. in the 
hands of the king, do pay no.tithes ; and this;pri- 
vilege extends to the king's leſſee, but not to his 
feoftee ; .but if the. foreſt be diſafforeſted, and be 
within any pariſh, then they ought to pay tithes | 
in the hands of the king's lefſee. Bob. 163, 177. 
Gibſ. Cod. 680. 

It hath been queſtioned, where a park hath paid 

a Mcdus, and 1s diſparked, whether . the Modus 
ſhall continue, or be diſcharged, and tithes paid 


| in kind; and all the books are: clear, that if the ſ 


Modus was a certain conſideration in money for 
all the tithes of ſuch a park, ſuch Modus ſhall 
hold, notwithſtanding it be diſparked ; bur if the 
Modus was, for the deer and herbage of ſuch a 
park, the Modus is G"nes On Giſparking. Gil. 
684. Fall. c. 47, | 
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. In like manner, if the- Modus hath been to pay 
a buck and a doe for the tithes of ſuch-a park, 
and the park is diſparked; the Medus ſhall continue, 
and the owner may give a buck and a doe out of 
another park z but if it was, to pay; the ſhoulder 
of every deer, or expreſly a buck or a doe out of 
the ſame park, the Modus is gone. - Gibf, 684. 


Watf. c. 47. 


But where the Modus was, part in money, and 

part in veniſon out of the park, (namely two 
ſhillings, and the ſhoulder of every deer, ).the court 

was divided, two being of opinion that the two 
ſhillings continued, and that the ſpiritual court 
ſhould aſſign an equitable recompence for: the 
ſhoulders, according to the number that had been 
uſually paid ; and the other two, that the money 

and veniſon making one entire Medus, the one be- 

ing gone, the whole was dillolved:. Gib/. 684. 

Watf. Co 47» | "CG$-#5 WE SH1&093 £ 

\ Ir was held, that the king is not, by virtue of Anient | 
his prerogative, diſcharged of [tithes for. ancient © 
demeſnes of the crown, but that as-perſona' mixta 

he is capable of a diſcharge de non decimando by 
preſcription, as well/as a biſhop. -But if the king 

alien any of the lands for which he is ſo- diſcharged 

of tithes, his patentee ſhall pay: tithesz and not 

only ſo, but the preſcription 3s deſtroyed for ever, 
although the ſame' lands ſhould afterwards come 

into the king's hands again by 'eſcheat or other- 
wiſe. - Hardy. 315. Mach. 14 Car. 2. © 
- By the ſtatute of 2 & 2 Ed. 6. c. 13: ſe. 5. puree, 
All ſuch barren heath or waſte ground, other than 
ſuch as'be diſcharged from the: payment of tithes 

by a& of parliament, which before this: time have 

lain barren, and paid no tithes by. reaſon of the 
{ame-barrenneſs, - and now: be or hereafter ſhall be 
improved 'and converted: inta :arable--ground or 
meadow, ſhall, after the end and term of ſeven 

years next after ſuch improvement fully ended and 

nd. -- determined, 
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determined, pay tithe for the corn and hay grow- 
ing upon the ſame. 

Se#. 6. Provided, that- if 4 any ach barren waſts, 
or heath ground, hath before this time been charged 
with the payment of any' tithes, ' and "the ſame be 
hereafter improved or converted into arable ground 
or meadow; the owner thereof ſhall, during the 
ſeven years next after the ſaid improvement, pay 
ſuch kind of tithe as was Paid for the __ before 
the ſaid improvement. ' 

Till Seet.. 5.. After ſeven _ Here are no expreſ 

Fl words of diſcharge of the tithes during the ſeven 

Wh years, but by the reaſonable conftruftion it'imphed- 

T1 ty amounts to' a diſcharge during the ſeven years, 
me and the ſeven years are to' be accounted next afrer 
the improvement. '2' Inſt. 656. -_ 

Barren) Although it doth yield ſome frole and 
do pay tithes for wool and lamb, or the like, yer 
if it'be barren land, as to agriculture” or-tillage, 
which this clavſe meant to II, It Is Win 
this alt. 2 Inſt. 656, © 

Bur yet if the ground be not apt for tillage, yer 
if it be not .of its: own nature barren, it' is not 
within this a&; as if a wood be ftubbed and grub- 
bed, and made fit for the plough,” and wa), 212 
thereunto; yet it ſhall pay tithes preſently, for 
woody ground{ i is fertile and not. dacron, 2 Top. 
656. Bunb. 159. © 

 Inthe caſe of Stockwell and Ter erry, July - I4, 1948, 
It was held by lord Hardwitke, that ſuch land only 
1s within" this clauſe, as, above the neceffary ex- 
pence of incloſing and-clearing, requires alſo ex- 

{es in manuring before it can be made proper 
or agriculture; and he deereed tithe to be paid on 
its being proved that the hand bore better corn- 
than the Bat land in the pariſh, hwy re any ex- 
traordinary ws 2:64 of hpqteed 2B, Ecte ' L. 
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; Only ſuch land. is intended hatren land; which 


befars the: ploughing produced” tis: profit to the 5 


owner. Frem. Reports :335. pl. 416. Mith. 1698, 
ad Stars ava; - Benidl.' 8: PL. 4:22 - 2 Els, 'D, P: 
fays, that it is. fo underſtood: by the 'opinion and 
| Judgment of - VE law SSC: cited D. 1156; 

"By Sid cromnd 3 is ; underfivod ſack; ground. as 
no man claims for his own. or no man can'tell ro 
whom it certainly appertains, -and lies unincloſed 
and unbounded with hedge or ditch; but ground 
that lies incloſed, and hedged and ditched 1n;-{o 
that the land is. known, 18 not waſte ground: Bendl. 
80. pl. 122. 2 Eliz. Anon.—S: C. cited De: 179. 
b. Marg. pl. 5. 

By beath- 


- diſperſed and lies in common. Bendl. 80. pl, 123. 
ho 9 Anon.—S. C. cited D. 170. b. bean 


of wheat and rye on ſixty acres of land. - The de- 
fendant moved for a prohibition, ſuggeſting that” 
the lands were barren heath and waſte grounds: 
Tit was found by verdii that it was barren,” but that 
of thirty acres of it tithe of wool and lambs' had been 
paid. ' And becauſe by another proviſo/in'the ſta- 
tute, viz. that ſuch tithes as were” paid befote 
ſhould 'be paid within ſeven | years 'after the im-_ 
provement, &c. and not'any tithes of another na- 
ture; and becauſe the libel was not'for ocher tithes 
than for wheat and rye, the party could not bave & 
conſultation, but they told him that be might com- 
' ence 4. new ſuit it the eccleſiaftical. court for tithes of 
wool and lamb in the thirty acres not improved. | D. 
270. b. pl. 5. 193; a. '6, Mich. 1 & 2 Eliz. 
Pells v. Sanderſon. + 

If land be full of aborns and infer, from ms 
whereof, &;. and it is up \and- trade 
meadow or arable land, tithes ſhall be preny 


C3 » paid 


ground Is intended ſuch erdund. as is | 


* K ſuit w was in the eccleſiaſtical court fu tithes Io 
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paid thereof,-notwithſtanding the 2 &-3'E9. 6. 1.3. 


for thoſe lands were not naturally barren; but be- 
came fo by negligence or ill huſbandry, and the 


ſtatute intends only barren. land made-good by in- 
duſtry, Cro. E. 475+ pl. 3. © Trin. 38 Eliz. B. R. 


in caſe of Sharingion v. Fleetwoed.. . 


 Fenny land arained is not exempted by the ad. 


- Mo. 4.30. pl. 603. 


Land which YA broom is not wile the ſarute 
of 2 E4. 6. for it is not barren land, and therefore 
if converted into arable ſhall: pay tithe; per Coke 


Ch. Juſt, Roll. Rep. 39. Trin. 12 Jac, B., R. 


If a man, at a great expence, gains land from 


the ſea, which was marſh and ſandy land, and covered 


with ſalt water, and afterwards converts it into arable 


Jand,' he ſhall pay tithes preſently, becauſe this land 


15 not. barren of its own nature, bur only by acci- 
dent, by reaſon of the ſand and falt-water over- 
flowing it; agreed per Cur. clearly. 3 _ 156. 


 Paſeh. 14 Fac. Witt v. Buck. 


If ſheep were kept on barren land, or if it 
yielded any profit which yieldeth tithes, this zithe 
ought to. be paid within the ſeven years ; per Ri- 
chardſon, Ch.'J. Lit. Rep. Ut. Mich. 5 Car, C. B. 
Flower v. Vaughan. 

- Inan action on the ſtatute 2 Ed. 6. the caſe was, 


 Anincloſure was part of the waſte, and it was turned 


into a paſture, and held, that though it was of 
imall value, wiz. 25. per: ann. and never ſown or 


turned into meadow, yet ic ſhall-pay tithes, and 
the very incloſure is an improvement, and it is no 
\ * waſte ground within the ſtatute to be freed from 
_ "tithes for a zime, Oc. Clayt. 127. 1. 226. March 

| 1647. Anor'. 
Barren lands to be exempted fo tithes within 
the meaning of 2 Ed. 6. muſt be fuch land as is 
Barren ſuapte natura; and on ſuggeſtion for a pro- 
hibition-to a ſuit wy tithes of ſuch land, it muſt | 


be 


- 
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be alledged to be barren /uapte naturs; per Powell 
J.. 2 Lord Raym, gg1. \'Trm: 2 Ann. Anon. 

-Prohibicion for ſuing! for tithes of barren lands | 
newly cultivated was denied ; firſt, becauſe the | 
plaintiff; did not ſuggeſt that they were. ſuapte natura - >, "N 
ſeriles ,, fondly, 4 becauſe there was no affidavit | 
that this was pleaded in the ſpiritual court. '6 Mod. 1 
86, | Mieb\> Ann. 'B: R.\ Anon, | 

In the caſe of Lambert and Cumming, Mich. 1723» , 
on a bill for tithes in the pariſh of X#/arton, in the | 
county of Lancaſter, it was decreed; that' an ex- - 
emption -of an eſtate frony tithes ſhall extend to a 
common appurtenant to ſuch eſtate. ' Bunb; 138. 

But in the caſe of a Modus, or cuſtomary pay-.. 
ment in.lieu of tithes; ir: feemeth, that where 'com- 
mons- are divided, - incloſed, and improved, the. 
Modus can only extend to; ſuch tithes as the com- 
mon' yielded” before 4rs improvement! and diviſion 
into-.ſeveraltics; as of the agiſtment of cattle, 
wool and: lamb, or ſuch like; and not to the tithes 
of corn, hay, or other tithes accruing de nove;! af- 
ter the improvement;; - But where there is'a Modus. 
in lieu of all the tiches'of ſuch an'eſtate;/ it ſeemeth _ 

that ſuch Modus ſhall cover the common appurte-. 
nant toſuch. eſtate when: divided'-into ſeveralties - 
and incloſed ;' as in the. caſe of Storkwelt and Terry,. 
Fly 145-17 8, it was held by lord: Hardwicke, 
where a Megus of 131. was paid for Grange farm; 
to which there:was common appurtenant, 'a parcel 
of. which common was allotted tothe: ſaid farm 
urider an aCt of: parliament for incloſing the ſaid 
common, that. the Modus exteaded to ſuch new 
incloſed land. 2 B.' Ecc. L. 388, 

In a prohibition between Sharington and. Fleet: Marth, 
ws, H.-38 Eliz, for tithes:in Oral, in the-coun+ 
ty of Lantaſter, it was reſolved, That if marſh, niea- 
dow, or other land, for not cleanſing of the trenches 
or ſewers, or by ſudden-accident, or inundation of 
waters, be ſurrounded ; or by ill huſbandry, or un- 
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ptofitablenegligence,any land becomeover-run with 
buſhes, furze, whins, and briars z yet are not they 
or any of. then ſaid to be' barren land: within. this 
ſtatute, becauſe of their own nature they are fruit- 
ful z and-the.parſon ſhall not by this aft be barred 
of this tithe. by the Hl huſbandry or negligence of 
the owner or polſeſior, 2 Inf. '& G4 1 

Note, that though in the ſtat. 2 & 3 £416. & 1 by 


ſet. 6.: there are no expreſs words of diſcharge of 


the tithes during the feven years; yet by reaſonable 
conſtruftion it doth impliedly amount to a:dif- 
charge during 'the ſeven years ; andthe ſeven years. 
are to:be accounted next afrer the pap whe 97100 


2- Injb. 656. WWAtdh 4 


Z the ſpiritual court ; and therefore tn a falndcs tithes: 


Slebe land, 


The trial, whether lands are barcen or:viit abichinr 
the: ſtate, muſt be. in. the:temporal and -nat-in-, 


is the ſpiritual court, if the defendant plead: that 
it is barren land, and that plea be refuſed,.or iſſue. 


taken upon tt, there a prohibition ſhall be granted 3 


but a prohibition ſhall not be granted. upon a fug» 
geſtion only that it "is barren land, before 4t be 
ere 10 the FEW court, Deg, p. 2 6 19. 
+ Keb. 2 
dr {ph 2 portion of land, Jang ates or paſture, 
beloviging to, or parcel of, the parſonage' or vi- 
carage, over and above the tithes, Godol. Reps 
4 
And lang as the vicar occupies the alebe; land i in 
his own bands, he ſhall pay no tithes. . But if he 
leaſes it to another, the leſſee ſhall pay rithes ta 
zhe parſon that js impropriate. - Brown'6g, | 
Glebe lands, if in-the hands of the. parſon, ſhall 
not pay tithe to the vicar, though odd gene- 
rally of the tithes of all lands within the. 'pariſh x 
nor, being in the hands of the vicar, ſhall they 
pay tithe to the parſon : and this is according t0 
the known maxim of; the canon law, that the 


church ſhall not pay tithes to the church, But > 


=” 


_— 


the vicar be ſpecially endowed of the ſmall tithes of 
the glebe lands of the-parſonage.z then he ſhall 
have them, though. they are, ih the hands of the 
appropriator.. ., Gib/. 661. Deg. Þ. 2. c. 2. | 
| . If a parſon leaſe his glebe lands, and do not 
alſo grant the. zithes thereof, the tenant ſhall pay 
the tithes thereof to the parſon. Deg. Þ. 2, c. 2. 
3: Rolb, Abr. 655. oo ie 
. And if a parſon lets his reQory, reſerving the 
glebe lands,. he ſhall pay. the tithes thereof to his 
WE. GOD. is: oat Fn | 
If a parſon ſow his glebe, and dieth before the 
ſeverance, and afterwards his ſucceſſor is inducted, 


and his executor or vendee fſevereth the corn, the 


ſucceflor ſhall have the tithe thereof ; for although 
the executor repreſent the perſon of the teſtator, 
yet he cannot repreſent him as parſon, inaſmuch 
as another is induted,, 1 Roll, Abr. 655. 


_. Otherwiſe, if the, parſon dieth after ſeverance 


from the ground, and before. the: corn 1s carried 
off; in this caſe, the ſucceſſor ſhall have no tithe z 
becauſe, though it was not ſet out, yet a right to 
it was veſted 1n the deceaſed parſon by the ſever- 


ance from the ground... The ſame is true in caſe 


of deprivation, or reſignation, after glebe ſown : 
the ſucceſſor ſhall have the tithe, if-the corn was 


not ſevered at the time of his coming in ; other- 


wiſe if ſevered, Gib/. 662... ( 


All abbots and. priors, and other chief monks Abbey land, 


originally paid tithes as well as other men, until 
Pope Paſchal the ſecond exempted generally.all the 
religious from paying tithes of lands 1n their dwn 
hands; and this continued as a general diſcharge, 
till the time of King Henry the ſecond, when Pope 
Hadrian the fourth reſtrained thisexemption to the 
then religious orders only of Ciftercians, Templars,. 
and Hoſpitalers ; unto which Pope I#nocent the third 


added a fourth, to wit, the Premonſtratenſes, and 
made vp the four orders, which are cpmmon-. | 


& 


C 4 © 8 


4, 
2 "e 
- 
»” 
» 
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ly called the Privileged Orders; for thatthey claimed 
_ a privilege to be diſcharged of tithes by the pope 'S 
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eftabliſhment. See Gib/. Cod. 671. 
Then came the general council of Leteras;' in 


the year 1215, and further reſtrained the ſaid ex- 


emption from tithes of lands in their own occupa- 
tion, to thoſe lands which they - were in policfiion 
of before that council, But the Cifercians, 1n 
proceſs of time, did procure bulls to exempt alſo 


| their lands which were letten to farm ;- for the re- 


ſtraining of which pra&ice the ſtature: of the 
2 H. 4. c. 4. was made, by which it was'enaQted, 
That as well they of the cg order, as all other re- 
ligious and feculars, which ſhould put the ſaid 
bulls in execution, or from thenceforth ſhould pur- 
chaſe other ſuch bulls, or by colour thereof ſhould 


_ take advantage in any manner, ſhould incur a 


Premunire. So that this ſtatute reſtrained them 
from purchaſing any ſuch exemptions ſor the fu- 
rure ; and, as to the reſt, left their privileges as 
they were before the faid. ſtatute, that 1s to ſay, 
under a; limitation to ſuch lands only as they had 
before the Lateran council aforeſaid; and it is cer- 
rain they obtained many Jands after that council, 
which therefore were in no wiſe exempted : and' 
alſo the ſaid ſtatute left them, as it found them, 
ſubje& to the payment of divers compoſitions for 
tithes of their demeſne lands, made with particu- 
Jar rectors ; who conteſting their privileges, even 
under: that head, brought them to compound. 
Theſe two reſtraints were alſo followed by a third, 
at the time of the diſſolution, when as many of 
them as did not fall under the ſtatute of the 31 H. 


.8. 6. 12. loſt their exemptions, there being no 


ſaving clauſe in the a&ts of their difſolution of ſur- 
render to preſerye or to revive them. 

But as to thoſe which were diſſolved by the ſtat. 
31H.8.c. 13. fe#, 21. it is enafted as followeth : 
Yiz. ** Where divers abbots, priors, and other ec- 

cleſiaſtica] 
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cleſiaſtical governors of the monaſteries, abbathies, 


” 
U 
” 
. 
OY 
o 
5 


priories, nunneries, colleges, hoſpitals, houſes of 


friars, and other religious and eccleſiaſtical houſes | 


and places diſſolved by this a&t, have had divers 
parſonages appropriated, tithes, penſions, and por- 


tions, and alſo were acquitted and diſcharged of _ 
the payment of tithes for their monaſteries or other _ 


religious and eccleſiaſtical houſes and places as 


aforeſaid, manors, meſſuages, lands, renements, 
- and hereditaments, it is enafted, That as well the 
king our ſovereign lord, his heirs' and ſucceſſors, _ 
as all other perſons, their heirs and affigns, who 


ſhall have any of the faid monaſteries, abbathies, 


priories,” nunneries, colleges, hoſpitals, houſes of 


friars, or other eccleſiaſtical houſes or places, fires, 


circuits, precin&ts of the ſame or any of them, or © 
any 'manors, meſſuages, parſonages appropriate, ' 


tithes, penſions, portions, or other hereditaments, © 


which belonged to any ſuch religious houſe, ſhall 
hold and enjoy, as well the ſaid parſonages appro- 


priate, tithes, penſions, and portions of the ſaid | 


monaſteries, abbathies, priories, nunneries, colleges, 


hoſpitals, houltes of friars,' and other religious and w— 
eccleſiaſtical houſes and places, ſites, circuits, Pre» | 
cints, manors, meſTuages, lands, tenements, and :- 


other hereditaments, according to their eſtates an 
titles, diſcharged. and acquitted of payment o 


tithes, as freely, and in as large and ample manner 
as the faid late abbots, priors, and other eccleſi- 
aſtical governors, held and enjoyed the ſame.” See. 


Gib/. Cod. 671, 672,673. 

' By reaſon of which diſcharge from tithes of 
lands, which were given to the king by this af. 
and which 'were diſcharged in the "hands of the 
religious, it hath been more {triftly inquired what 
were the houſes diſſolved by this a&, than by any 
other of the acts of diffolution; and therefore the 


nam#s of ſuch houſes, &c. are here inſerted in the 
following catalogue-: : 


Catalogue 
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Catalogue of monaſteries of the yearly FI of 2001. or 
upwards, diffolved by the ſtatute of the 31 H. 8. and wy, 
that means capable of being diſcharged of tithes: in 
which are the following abbreviations : 


Ab. abbey ; Pr. priory ; c. Auſt, "rTA of St. Auſtin; 
Bl. M. Black Monks ; Wh. C. White Canons ; Ben, Bene- 
diftines; Gilb, Gilbercines; Prem: Premonſtratenſes; Carth. 
Carthuſiahs; Mon. Monks, Clun. Cluniacks ; Cift. Ciſter- ' 
ciansz T. in the time of ; ab. about the year. 


wn 9 RK. 8.33: E. 


———_ OnDzR, | FoUNDED. Ago” 
L | | EOS: 2 he; . Ss d. 

| READING. i Hen. — _ T. Hen, 1. 2938 14-3 
Buſleſham abs = C0. Auſt, 33M: 36... oe] 
Abington ab, | Ben, — 720 — 18 3-2 10.9 
B DF 02-028 it POR 

Newham pr.  C. Auſt, T. Hen. I. 293 I; It 
Elmiſton ab. - Ben, — © W. Coag. ' 285 12 10 
Wardon ab.  Ciſt. — 1139, — 38916 6 
Chickſand pr” Wh. C.C Gilb. T. W. Rufus. 213 43 4 
Dunſtable ab. ' + OC. Auſt. - Hen. 1. 344 bet 3 
| Wooburn ab. —Ciſt. — T. Joi. 391 18 3 


BUCKINGHAMSHIRE. 


Afhrugg coll. - | GA: I, Edw..1. 416. 16 &4 
Noteley ab, C. Auſt. III2. '—=. 437 _ 6 
Miſſenden RS NT © | COT 8 
CAMBRIDGESHIRE, 
Thorney ab. | Ben. — 972, — 411. 13 11 


| Barewell pro, C, Auſt. 1092. —— 256 11 10 


& Waballleb. Bs — me. <-. ad. ia 


Combermeer ab, Ci, — 1134. — "S. 29.4 


C'ORN- 


Pro + 8 
MonASTERIES, . Ozpes, "Founpky, VALUE: 
Bodmin pr. - 'C: Auſt. EN ſe. , 
Launceſton ab, C. Auſt, W, "Cong q. 354 © 
St. Germain's ab, + Ci Auſt, ' FT. Ethelftan; 243 © 

- *E U 'M* B E R L AND, -:-* 
Carlifte pr B.. " "CLAS: IC Rufus, | 418 
A olirom ab. Cifti — 1135. | 427 19 
ns Db EXETY EET pena" 
Datly ab. .C. Auſt, — T.H.2. 25s. 14 $ 
DN ETL2CC-— 
Ford ab, Ciſt, — 11 — +: 374 10 
Newnham ab. Cift, — ab £46. | F {4 ; 
Dinkeſwel ab, Cift, — 1201, — © 204 18 6 
Hertland ab. C, Auſt, T. H. 2. 300 '3 2. 
Forre ab. Pram T."E-x 396 - O1Ir 
.Buckfaſt ab. - Cift, — T.H.2, 4466 11 2 
Plimpton ab.  Ciſt, — *T, Edw. 1. bp 17 9g- 
Tavitock ab,  Befl, — Ft — 902 59 7. 
Exon pr. Clun., — T. Hen: 2; $02""17"'G 
ad -DORSETS HIRE, AS 
Abbotſbu Ben, — ab. 1016. 90 19 2 
Middleton: ab, "Ben, — FT. Ethelflan. Ee 13 II 
Tarrent ab, Ciſt. — By Henry 3. 214 7 9 
Shafton ab. Ben, — 947 — 1166 8 9g 
Cerne ab, : | '. Ben, — T: Edgar, —© 5 17 10 
Sherburn ab, | Ben, — ab. 370, — O82 14. 7 
L001 eos. ot 
$. Cuthbert ab, Ben. — ab. 842. 1366 10 9g 
Lu airy of Ed wowy — — __ 7ﬀ7 Il $ 
Bering J Ben, | 680. _ 862 12 $ 
ratford Lang- ——— Hs e1r 16 
thorn ab. , j G08: TIS. . 56-4 —- 
Waltham ab. C. Auſt, ab. x060, © 9gyo00 4 J 
On - h ak Walden | 
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MonasTERIEs.s OrperR.  FouxDap. . Par 
Walden ab. Benz) — 1136. —— .: 372018 I 
St. Oſwith ab. C. Auſt. 1120, —— 6779. 1 2 
Colcheſter:abs — C. Auſt.: T. Hen: 'r. $23 17 0 
GLOUCESTERSHIRE. 
} Briſtol ab. b 0 "Cy Auft. :.  JÞ'. Wena't+ f 670 IJ 1 
| Hayles ab... Cift,, — 1246, — 357_ 7: 


I 
8. 
l  Winchcomb ab. Ben. $97" 2, pg I 
Tewkeſbury ab, Ben. -:- Z Do io ain Þ 
I 
2 


71S. | 15980 1 
. Cirenceſter ab. -- C. Auſt, —-TI. Hen, 1... x05r 7 
King's-wood ab, Þ Cift, — 1139, —— 


- 244 - 11 
Glouceſter ab. Ben. | —— - 680'/- -i— 1946 - giizgh 
Lanthony pr. _ ©, Auſt, 1136, —— 0641 19 11 


St. Swithin's Win- pf myth is roger 
 Swithia' * in : __ _— 634. | — I 507 17 "g 
yde ab. of 


— by Alfred. 85 38.. 0. 
herwell ab. Ben. — by Edgar. 339 -, 8:.7- 
Romſey mon, \ Ben, — go. —— 393,10 10 
Twinham pr, C. Auſt, before 1042. +312, 7.0 
loloco ab, A Ch, i 7024, \'-— ' 1320 , 13, Ar 
outhwick pr. C. Auſt. f Its - hu 257 4 
Titchheld 174 , Pram-p '' T.H I © 249 33 
HERTFORDSHIRE» 
St. Alban's ab. | Ben.- (oo 755+ hh. "F < 
7 HUNTINGDONSHIRE, x19 
Se. Neots ab. © Belk = -. "ab: Ten. + lb 4 Gd 5 
Ramſey ab. Ben. , — 96g, —— 1716 12 4 
_ Rt. Auſtin's Cant. © Ben, —— 60g. — 1413. 411 
Ledis pr. C. Auſt. I119, —— 362 7 7 
Feverſham abs — Clun. — 11479 —— 286 12 6 
Boxley ab, + _ Cift, - — 1144 —— 204 4.1L 
Roffen abs Ben, —— 600. ——- 486 ix x 
Mallin ab.”  — Ben; '—— by Edmund. 218 
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PTY A PET 
MonasTERIEs. be - On. Foonpep.” 'Vitvn. | 
be 3 Be" 0-6 2 
Whalley ab,  Cift,. — 1192; — iy, 7 

* 
L'EICESTERSHTIR E. | 
Leiceſter ab, -'G, Auſt. —. 114J- mr: - 14 $ "A 
Croxdon ab. ' Pram, — ab, 35s. 010 ' 3 
Lavkda ab. _ Auſt. -— TOW Rufus. 399 '3 3 1 
FL I-N4C'0.L NH IR EG 142 | 
| Lincoln St."Cath. pr. Gilb- — T. Hen. 2. 202 &s © | 
Kirkſteed ab. _ Ciſt, — 1139, —, 286 2 7 | 
Reveſly ab.  * Cit, — 1142, — 287 2 4&4 
Thorton ab. C. Auſt. 1139. —— "594 17 lo 
Barney ab. Ben, — 712, —— P aans, 5a» 
Croyland ab. | Ben, —' [716 —— 1803 15 ro 
Spalding ab. + Ben, — 1052, —— 76r F: v9 
Sempringham ab. Gilb, —- 1148, — 17 4 
ER mon.  Carth., — 1386, —— 237 15 2 
LONDON AND MIDDLESEX. | 
St. John' Jeruſalem pr. —— 1000, ' —— 2385" 12 8 
St. Barth. Smithfield. C. Auſt. I102,, — 084 I5 1 
St. Mary Biſhopſpate pr. — 1187, —— G 
Clerkenwell pr. Ben, — T. Stephen, þ-/4 "2 'o 
London minors.' Ben. — T. Edw.1. 318 8 5g 
| Weſtminſter abe Ben, — M7 "> 3471 0: 2 
Sion ab. - C. Auſt, Pegs en, 5g 1731 8 4 
OO a houſe of | Carth. — Ed. oo 4 
t. Clare without 4 | | 
Aldgate mon. 1292. E'Y 
St, Mary charterhouſe. Carth. ' 3 39h. i=— 730' 2. 7 
.- John Aero Bl. M. | 3319. —— 7  T..3 
kt. alt - , 93 PBK 
Seoieh , ab. ; Cift. | | a 360. CE 602. ay 0 
OT TEES. = 
Thetford ab. . Clin, — 1103. — 31% 14 
-Wymundham ab.  'Ben, — _.nigg. —— : [211 16. 
Hulmo ab. Ben. — 


| by Canute. 563 17 © 
Weſtdecham ab, Pram. T. Hen. 2. , 22 


bl 


LO 


————_——— —— 
Be ret 
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Walſingham ab, 


'Caftle acre ab. 
Welt acre ab, 


. Oxpes. 


Clun. 
Clun. 


Laws concerning Tithe. 


FOUNDED. I 


1090, 


— 'T. W. Rufus. 


VALUE, 


£» + -& 


C. Auſt. — ab. T, Stephen, 39k 
06 


Joo 1 
260 13. 


CON 
II 


WW > 'S& >} 


NORTHAMPTONSHIRE. 


The two laſt are under value in Dugdale, but thus by 


| Ee Sees Roſcre k. FOOT IN 
Burg, St. Peter ab. Ben. — 17  - andy c 1721 14 0 
Pipewell ab. Cit, — 114% —— 286 11. 8 
St. Andrew's pr. Clun, — 1067, —— 263 7 1 
Sulby ab. Prem. 'T, Stephen 255 8 5 

NOT TENG HE AMT R0; 

Lenton pr. Clun, — T. Hen. 11 22 5 10 
Tara ton pr, C. Auſt. T. Hen. 1. 2 - 9 4 

_ Welbeck ab. C. Auſt, T. Stephen. 249 6 3 
Warſop pr. C. Auſt, —— — 239 10. 5 
Bella Valla pr. Carth. , ab. 16 Ed. 3. 227 8 © 
Newſtead pr. C. Auft, T. Ed. 3 8 


NORT HUM B E R L A N. D. 
Tinmouth, a cell-to St. Alban's, a nunnery, 


Sr 


OL F.QOR D'$-R.1%3 


Godſtorw ab. Ben. — T. Stephen. 274 
Eyneſham ab. Ben. — by Eheldred, 441 
Oſney ab, C. Auſt T. Hen. 1, 654 
Thame ab, Ciſt, cn—_ "T, Hen. Is = 56 | 
- Oxford : pr. =— © hefore Cong. 224. | 
Dorcheſter ab. C. Auſt, 635, —— a9 
SHROPSHIR Pp 
Haghmond abs «© C, Auſt, LIGY. — 250 
, — by Elfleda k. | 
Lillehul ab. C. Auſt, 4 of Mercia, & © 229 
| Wigmore ab. C. Auſt. 1172. —— 267 
Wenlock pr. Clun. 2181. or before 401 
Hales Owen ab. Pram, - Lok John. - fo 


397 


4.1 


"RIF. 
W. 


= 
£wwo «© w 


wo IF | 
um+>S OD W 


_ 


SOMERSETSHIRE 


MoNnaASTERIEs. ORDER. . FounDED. CALYRL, 
4, | | | gp . 
Glaflenbury ab. ' Ben. — about 300. ' 33110 7 | 
Brewton & g C. Auſt. + ab T. ; 14 60 5 
Henton pr. __,Carth, , — T: Hen:-g, 248::19 2 
Witham pro, .  Carth. — by Hen. 2. 215 15 © 
Taunton pr. _ ©C. Auft. T. Hen. 1, 286. : 10 
Batb pr. .. Be... — FT, Hen. 637... 2 3 
Keyneſham. abs &_ C. Auſt. T. Hen. 1. | 419 14* 3 
Michelney abes Ben. — 740, — 447 | 4 11 
Backland pr. - Oo — I £0, i... 239" 97-4 
a ST Af-£.0:3..D 484M; 2 
Dela Cres ab. Ciſt. — Il 53: — 227) $5 © 
Burton upon Trent. Ben. — _T. Eadred. © 267 14 3 


Croxden ab. -ift. | — _ — S— 


SUFFOLK. 


St, Edmunſbury ab. Ben. — + 1020, 1659 13 It 


Butley ab. C. Auſt. 171 — 938 17'3 
,Bibeton ab, Cift, — 1150. "—- 5 7 
Ixworth pro | -C. Auſt. * T.'W. Cong. 280 9 5 
Merton pr. .  C. Auſt. 1414. —— 957 19 $ 
Shene pr. ___  Carth — 1414 —— 77 22 : 
Chertſey absGo{þﬀ a Ben. — 666. —— 0659 15 
Newark pro, OO — 7; pes, _ - o——_—_— 258 IT FI 
St. Maryovers ab. C. Auſt, . 1106, —— 625: 6 6 
Bermundſey abs C. Auſt, 21106. —— 474 14 & 
$98. $-E-6 FL fo 
Lewes ab;  Clun.. —. - T. W. Ruf. 920 '4 6 
Roberts bridge ab; Clift, — T. Hen. 2. 248" 10 6 
Bataille ab. ' . BLM. © 1066, — 987 ann 
0-4-1604 4814-3 os 
Combe ab. Ciſt, — FT. Steph, 311 15 8 
Kenelworth ab.. C. Auſt. ' T. Hen. 1. - 538 19 © 
Meryval ab. . Cit, = .n148 — 254 1 8. 
Nuneaton mon.  ' | Ben, ' — T. Hen. 2. 253. 14 WF) 
ee SD PL ET SET OB. rind ales 
Malmfbury. ab. | Beg. — ab. 670, $03 17. 7 
Bradenftock pr. © C. Auſt, *' T. W. Cong, 212 19 3 
Edington pr.  _C. Auſt, 1352 —— 442 19 *' 
2 


Ambreſbury ab. Ben, — 8077+ nn. .494 Is 


S 
a 


32 


Cardiganſhire. 
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MoNASTERIES.  OnDER, Founpep. 
| Wilton ab. Ben. — T. Ethelwolf. 
Fairly, a cell to Lewis. Clun., — 1125, — 
Laycock ab. C. Auſt, 1232. —— 
mM DRAR-UE01 4-0 IH 1 
'Malverne ab. Ben, — a —_ 
Eveſham ab. Ben, —  T. Offa. 
Perſhore ab, © Ciſt, — —— 
Hales Owen ab. Prem. 'T. John. 
Bordeſly ab. Ciſt, — | 1138, — 
TT OO RR Dn 9 HI F 
St, Mary York abs Ben. — 1088, —— 
Selby ab. Ben. . — © T. W, Cong, 
Kirkſtal ab. Cift, — 1147. 
De Rupe ab. Cift, — 1147, — 
Monks Burton ab. Clun. — ab. 1126. 
Noſtel ab. C. Auſt, T. Hen. 1. 
Pomfrait ab. Clun. FT. W. Cong. 
Giſbourn ab. C. Auſt. T. Stephen, 
Whitby ab. Ben. '— T., W. Cong. 
Montegratia ab. Carth ab. 1396. 
Newburge pr. C. Auſt, 1145, —— 
Belland ab. Cift. — - 1134. —— 
Kirkham ab. - C. Auſt, £ 5 "I 
Melſa ab. - CK. 1120. —— 
Brilington. C. Auſt. T. ten; I. © 
Walton ab. Gilb, — T,. Stephen. 
Bolton in Craven pr, C. Auſt, T. Hen. 1. 
Rival ab. Ciſt. — 1132 
| kn ab, Ciſt, — T. Stephen. 
urnes ab. Cit. — _ 11279, —— . 
De Fontibus. Ciſt, — 1132, —— 
Warter pr. C. Auſt. 'T: Hen. x. 
Richal. W—c _—_ q 
Old Maulten ab; — —  T. Stephen. 
Sts Michael near Hull. Carth, 137] =—— 
Valle de SanQ * RY OE Þ.K; 8. 
alle de SanQa Cru- 
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CHAP. 


\C-BH A ©& - 1. 
Of extmptions from payment of tithes; and of Modes, 
 -  euſipm, quq preſcription. 


. 
- 
: 


\HERE are five ways or means whereby Men of 
- abbey-lands are holden diſcharged of tithes, **n5<*: 
that is to, ſay, compoſitien, bull or canon, order, yiyment of 

preſcription of diſcharge, and unity of poſſeſſion of par= "> 
ſanage and land, time out of mind, Of theſe five, the 
four firſt diſcharges the abbors themſclves had, or _— 
might have them, but the fifth was.no diſcharge'in .Y 
the hands of the abbeys, but it made a diſcharge of | 3 
payment of tithes to the. king, and thoſe that claim A 
vader him, by the favourable conſtruction of | | 
clauſe 21 of 31 #. 8. (See p. 24 ) for ſo much as that 
clauſe extends to; which opinion was long contro- 
verted, being confeſſed of all hands, that it was 
no full and -perfe& diſcharge in law, 
Now of the ather four, the firſt three, that is,- 

compoliten, bull or canon, and order, were granted 
and affixed unto the body of the monaltery, and 
were granted unto.them as perſonal privileges, wn 
reſpect of their ſpiritual abilities or funAions, and 
their capacity of tithes, and diſcharge of tithes for 
that cauſe; and therefore theſe” had all vaniſhed 
8nd expired with the diflolution of the body, if - 
they had not been preſerved to the king and his 
patentees by that clauſe. But diſcharges of tithes 
of the lands of monaſteries by preſcription, is of 
another nature; for: having' been always (as pre- 
ſcription preſumes) in fpiritual hands, the law 
8 judges that it was never charged with tithe ; as the 
I pleading is, thar the lands were immunes a folutione 
| i decimarum negative, ' non privait, ſcilicet, un- 

charged, not diſcharged, as it th 


ey had been once 
D _- chargeable; 
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chargeable; the reaſon whereof was, that being 
ſpiritual perſons they were able to miniſter to them- 
fea ſpiritual Tites, and therefore performing «ffi 
cium, they might retain beneficium ; and this non- 
charge ſtanding upon preſcription, was inherent 
to the land, not as a thing given, but as a nn ens, 
lands that never yielded tithe; and land of the 
little monaſteries ſo free of tithes, the king by the 
ſtatute 27 H. 8. and his patentees, were to hold 
_ free, not by reaſon of any privilege which did need 
to be preſerved by any ſtatute, but ever by the 
grant of the land by any kind of conveyance. And 
therefore, though I have ſaid that diſcharge of bull 
or compoſition was to. die with the corporation, 
yet if it were once run out time out of. mind, it 
was then to be pleaded and uſed as a non-charge 
by preſcription, which was a title of diſcharge by 
the temporal law z and if it were impugned, it 
were to be drawn, by prohibition, to a trial at the 
Common law; and this without the help of any 
ſtarute. And therefore in the biſhop of H/incheſter”s 
caſe it was reſolved, that the biſhop holding lands 
of his biſhoprick diſcharged of tithes by preſcrip- 
tion, his farmer being a layman, ſhall have a pro- 
hibicion for his diſcharge; and ſo ſhall the biſhop 
have himſelf, though he be a ſpiritual perſon. And 
yet biſhopricks and their lands are, in point of 
_ diſcharge of tithes at the Common law, out of all 
ſtatutes; ſo then the concluſion 1s, that of the five 
ways of diſcharge of tithes, three, that is to ſay, 
order, compeſiiton, bull or canon, are preſerved and 
kept alive by the clauſe of diſcharge in a ſtatute 
of 31 Hen. 8. and a fourth, which'is anity, is cre- 
ated by that branch; and the ffch, which is pre- 
ſeriptzon, ſtands by the Common Jaw, and has no 
need nor uſe of any ſtatute z per Hobart Ch. ]. 
Heb 309. Hilk:15 Fac; in caſe of rg V. Ger- 
rard and Hilder ſham,  _ 
Bu: 


_— 
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" But though by ſuch unity of polleſſion the per- 


ſons ſo poſſeſſed were diſcharged from the payment 
of tithes, yet the lands' were not abſolocely diſ- 
charged of the tithes; for upon ahy diſunijon that 
might. happen, ,the payment of tithes a8ain. re- 
vived.; fo that the union ohly ſuſpended the Pay- 
ment, but was no abſolute diſcharge of. the tithes 
themſelves. And therefore ſuch union is not.to be 
pleaded as a diſcharge from tithes, but only. as a 
diſcharge from the payment of rithes. . See Hob, 
An ſuch union muſt appear to have had theſe 


four qualiries :. firſt, it muſt have been juft, that 


is, Claimed, by right, ahid good and Jawful tirley 
and not by Gifſciſin, or other tortious, tnjuſt, or 
unlawful a& ; fot fuch an unioh would not have 
* been a good diſcharge within the ſtatute... Second- 
ly, ic muſt have been equal; that is, there muſt 
have been a fee-ſimple both in the latids and in 
the tithes, as well of the lands upon which the 
tithes are, as of the parfonage or refory ; for if 


f* 


thoſe religious perſons had held but by leaſe, that | 


had not been ſuch a unity as the ſtatute intended. 
Thirdly, it mu have been free, chat is, free from 
the payinent of any tithes, In any manner : for if 
the abbots or their farmers, or their tenants at 


will, or for years, had paid any manner of tithes 


before the diſſolution, 1t may be alledged as a ſuf- 
ficient bar to avoid the unity pleaded in diſcharge 


of tithes. Fourthly, it muſt have been perpetual, 


time out of mind, that ſuch religious houſes were 
indowed, and ſuch religious perſons muſt have had 


in their hands both the reory and the lands united, 


perpetually, and withour interruption, before the 
memory of man, or (as it ſeems accotding to the 
rule of the Common law) before the firſt year'o 
King Richard the firſt, diſcharged of tithes z for 
if by any records, or ancient deeds, of other legal 
evidence, ir can be made to appear that either the 

ks, oh og Fr GY | lands 


< 
4 *. 
% 
% 
: 
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1ands or the reftory came to the abbey, ſince-the 
ſaid firſt year of King Richard the firſt, ſuch union 
cannot be. ſaid to be perpetual. See ob. gh, 306, 
311, Moor 46, 47, 528. Dyer 349. Cro. fac 
608, 2 Inſt. 655. : q | : | | 

And moreover the lands of ſuch houſes diſſalved, 
as aforeſaid, ſhall be free from the payment of 
tithes, only ſo far as they were free in the hands of 
the churchmen, namely, whilſt they are in the 
hands and manurance of the owners thereof ; and 
therefore it is neceſſary for the party, who would 
have the advantage of this privilege, expreſsly to 
ſhew and aver that the Jands are in his hands and 
manurance ; for to ſay that he.is ſeiſed of the lands 
is not ſufficient, for he may be ſeiſed thereof, and 

et another manure them. Comyns Rep. 498. Weed, 
» 2+ Go 2. | . 

It hath been held alſo, that a tenant in tail, who 
hath an eſtate of inheritance, ſhall be diſcharged 
in virtue of the clauſe aforeſaid, ſo long as he oc- 
cupies the ſame himſelf; but that unity of poſſeſ- 
fion doth not. diſcharge a copyholder (though 42 
prior in that caſe was ſeiſed in fee of the manor of 
which it was a parcel, and was alſo impropriator) z 
much leſs a tenant for life or years. Gib/. 673. 

But it 1is otherwiſe with regard to the King ; 
whoſe farmers ſhall be diſcharged of ſuch tithes 

as the ſpiritual perſons were, becauſe the King 
cannot cultivate the lands himſelf, And ſo lon 
as the King hath the freehold, his farmers f 
have fuch a privilege ; but if after having leaſed 
them he ſhall ſe} the ſame, or ſhall grant over 
the reverſion, then the farmers ſhall pay tithes. 
And it hath been ſaid that this privilege extends 
no further than to the King's tenants at will, not 
to tenants for life or. years. Gibſ. 679, | 

Difference = The difference between cuſtom and preſcription 

detween , 48 his: cuſtgm is that which gives right to a pro- 

preſcription. vince, county, hundred, ctty, or town, and 1 

| Toy _ "common 


e-X LS 0 =D mr. AMS A. Ad PRE 


= $6 + a 


' Laws concerning Githes. 


common to all within the reſpe&ive limits; in 


pleading of which it is alledged, that in ſuch a 
county, or the like, there is, and time out of me- 
mory hath been, ſuch a cuſtom uſed and approved 
theteln.. GA. 674. Mag Tok 
- Preſcription is that which gives a right to ſome 
particular. houſe, farm, or other thing; in plead- 


7 


ing of which it is alledged, that all they whoſe 


eſtate he hath in ſuch land, have time out of .mind 
paid ſo much yearly, or the like, in full ſatisfac- 


tion of all tithes ariſing on-thoſe lands. Grb/..6 b. 


Cuſtom aid preſcription are either .de non dect- 
mando, or de modo decimandi.. De non decimands is 
to be free from the payment of tithes, without 
any recompence for the ſame, Concerning which 
the general rule is, 'that no layman can. preſcribe 
in non decimando, that is, to be diſcharged abſo- 
lutely of the payment of tithes, and to pay nothing 
in lieu thereof; unleſs by begin his preſcription 
in a religious or eccleſiaſtical perſon, and derive a 
title to it by a of parliament, But all ſpiritual 
and religious perſons, as biſhops, deans, prebends, 
parſons, vicars, (as heretofore abbots and pridrs), 
may preſcribe generally in #on_decimande, for they 


are more favoured than lay perſons; for this is 


ſtill in a ſpiritual perſon, and ſo nothing is taken 
from the church ; for ſuch ſpiritual perſon was ca- 
pable of a. grant of tithes at the Common law, :in 
pernancy. And hence .it is that the parſon or vi- 


cir of one. pariſh, that hath part of his. glebe ly- 


ing in another parilh, may preſcribe in non dect- 
mando for it ; that is, (as hath been ſaid) to be-free 
from ihe payment of any manner of tithe for the 
fame. 1 Rol. Abr. 653.  Gibſ. Cod. 674. - 


De non decie 


_ "But this. general rule that. none bur. ſpiritual | 


perſons. or corporations may preſcribe in non deci- 
mando, is to be underſtood. with ſeveral exceptions ; 
as, firft, that the King, as being mixia perſona, 
may preſcribe de non decimando ; by the ſame rea- 
Ce I _ ſon, 
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ſon, that, as ſuch, -he is. capable of tithes, Gib/; 
674, Jones 7.) 387. Moab 
Secondly, that the leſſee, tenant at will, and: 
copy holder of a ſpiritual perſon, though a layman, 
ſhall, in- this reſpe&, enjoy 'the exemption of the 
leſſor, who 1s ſuppoſed to, reap the benefit of it, 
in reſerving ſo much the greater rents by reaſon 
of ſuch exemption, x Rol. Abr. 653. Deg. Þ..2. 
£. 16. 2 Rep. 78. 1 Leon. 248. 1 Cro. 785. _ 
| Thirdly, that a county, or part of a covnty, 
may well plead a cuſtom de non decimando, in rel- 
peCt of this or that particular tithe ;. as hath been 
pleaded and allowed in the caſe of tithe milk of 


_ ewes, and of tithe of underwood in the Wild of 


Kent, and in forty pariſhes in the Wild of Suſſex, 
Bur a ſingle pariſh may not preſcribe ge non deci- 
mando for particular tithes ; nor may any larger 
diſtri plead a,cuſtom, abſolutely to have their 
lands freed from the payment of all tithes, with- 
our any thing in liev. And leſt this allowance of 
2 cuſtom, de non decimando, to laymen, in, any 
caſe ſhould ſeem to break in upon the general 
rule, the diftinftion which hath been laid down is 
this: that in things tithable by cuſtom only, and 


pot de jure, a county or hundred may preſcribe in 
_ non decimanado generally, for jn that caſe they are 


diſcharged, without a cuſtom to the contrary ; ſo 
that jt 1s but to inſiſt on the old right, againſt 
which the cuſtom hath not prevailed ; but for 
things which are tithable Je 7are, a county or hun- 
dred cannot preſcribe in non decimando, no more 
than a particular perſon; for it would be abſurd 
to ſay that a hundred ſhall prefcribe i» non deci- 
mana, where the particular perſons of which it 
conſiſts cannot fo preſcribe. ," 2 Salk. 656. .L, 


Raym. 187, Gibj. 634. 1 Rol. Abr. 653, 654- 


It was long a queſtion undetermined, whether a 
lay impropriator, as well as a clergyman, be inti- 
tled to recover the tithes, without proving pay- 
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ment ; or. whether a non decimando may be pleaded 
againſt a lay 1 impropriator; but in the caſe of Ben- 


fon and Olive, T. 1730, in the Exchequer, Pengelley, 


chief baron, delivered it as his opinion, that a lay 
impropriator is under no neceſlity of proving pay- 
ment of tithes unto him. Bunb. 274. 


'So in the caſe of lady Charlton againſt fir Blundel 
_ Charlton, in the-ſame court, lord chief baron Rey-: 
nolds declared it as. his 'opinion, that there can be 


no preſcription in non decimando againit a lay rector, 


any more than againſt a ſpiritual rector; and that 
they are equally, entitled to tithes of common 
right; and that it is ſufficient for a lay reftor to 
ſet forth in a bill that he is ſeiſed of the impro- 


priate reory z and if he maketh out Mis title to 


that it will, be ſufficient, without putting him, to. 
the: proof of having received. tithes. And to this 


opinion baron Comyns ſeemed to aſſent z but he 


made a diſtintion between one who ſets up a. title. 
to the. rectory, and one who-intitles himſelt only to 


the tithes, or any ſpecies of tithes within a pariſh ; 
for in this laſt caſe the. plaintiff ſhall be held ro 


ſtrict proof, not only of his title, but alſo. of. the 
perception of all the tithes. he ſers up a title to: 
and, in this preſent caſe, the plaintiff having fer 


forth a title in fir Francis Charlton (under whom 
ſhe claimed) to all. the tithes in the pariſh of Luc- 
ford (except ſuch ſmall tithes as the vicar uſually 
received) and not to the reftory ;, and the defen- 
dant denying; the. plaintiff's title to the herbage, 


and the plaintiff not being able co prove any herb- 


age tithe ever paid, though ſhe attempted to prove 


an unity. of poſſeſſion for above ſeventy years, yet. 


the bill was diſmiſſed. Bunb. 325. 


And finally, in the caſe of the corporation of + 
Bury againſt Evans, Trin. 17 39, this polot ſeemeth- 


at laſt to have been ſettled; wherein it was deter- 
mined, that there can be no preſcription in non de- 


cimande, even againſt a lay IMpropriator ; ; and that 


Daz . the 


39. 
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the pteſutption which arifeth from a conſtahe non- 
payment, will not be ſufficient, vnleſs the defen- 
dant can ſhew either that the larids were parcel of 
ohe of the greater abbies, diſſolved by the 31 H.8. 
or that ſome of the impropriators trad releaſed the 
tiches, Compns 643. Dinh, 245. no nod 

But if a v#car fue for tirhes, and the pariſhioner, 


being a layman, detifes chat the ſaid tithes are due 


Be meds de- 
cimandi, 


to hith 3 in ſuch a caſe, vnleſs the vicar ſhall prove 
that the tithes in queſtion are due to him by endow- 
ment or preſcription, He 'fhall fail in his ſuit ; and 
the reafoh 1s, becauſe all the tithes de Zure, 'of in 
preſumption of Jaw, .betong to ache re&or, and 
therefore the vicar ſhall receive only thoſe tithes 
which he enjoyeth by cuſtom ot prefcriprion, or by 
the endowment. 1 Ovgh, Ord. Jud. 264. 6g 

Modus decimandi is thus deſcribed by lord Coke : 
Meats tetimands 1s, when lands, tenemehtts, or he» 
reditaments, have been given -ro the parfon and his 


_ ſveceſſors, or an annual certarn ſum, or other pro- 


fit, always, time our of mind, to the parfon and 
tis fucceſfors, in full fatisfattion ahd diſcharge of 
all the rithes 1n kind of ſuch a place. And this 
may be pleaded by the lord of a manor for the 
tithes of his manor, on account of Tands of the 


D of one who was lord of the matior, and held 


by the parſon and his ſuccefors, time out of mind; 


ahd by a pariſh or harhler, for this or that ſort of 
tithe, by reaſon of Jlands enjoyed by the parſons 


' fire our of mind within fuch pariſh or hamlet; 


and, laſtly, by any priveze Þ#/on for his own lands 
or part thereof, in conſideration of a 'certain ſun 


. of money, or other recompence. Grif. 674. Dep, 


dus muſt 
| þave a rea- 
ſonablecom- 


Mencement. 


& 2 6.36. 3 OH, 

Your to make any of thefe a good cuſtom or pre- 
ſcriprioh, it muſt have the ſeveral yualificarions 
following : as firſt, Every Moltus muft be Top- 
poſed to have had a teaſondble commencerhetit; 
ang 1n every preſcription 4: modo detimiandh, it is s 

[= 


be intended the rate tithe was'the fall value 6f the 
tithe at the time of the original compolicioh ; fot” 
jt cannot be preſumed thar the biſhop, patroti,- 
and  ordinaty, would make a compoſition to. the 
prejudice of the church; and if the Modus do not 
now reach the value, ir is to be intended that ej- 
ther the tithes are improved, or elſe that money is 
riow becvtne of Teſs value, which makes the pre- 
ſent inequality. Deg. þ. 2. c. 16. Wes 

By compoſition real is meant where the preſetit 
iticumbent of any church, together with his 'pa- 
cron and ordinary, do agree by deed under their 
hands and feals, or by fine 'in the king's court, 
that ſuch lands ſhall be freed and diſcharged of the 
payment of all. manner of tithes for ever, paying 
ſortie annual paymetit, or doing ſore other thing 
to the eaſe, profit, or advantage of the parſon or 
vicar to whom the tithes did belong. And theſe 
real cotnpoſitions haye ever been held and allowed 
here 'in England to be a good diſcharge of the 

payment of tirhes.* And from theſe real compoli- 
tions It 1s intended, that all preſcriptions de modo de- 
cimandi firſt tobk their riſe and beginning ; though 
it is not to be doubted that moſt - of them ar this 
day have grown from the negligence and carelefſ- 
neſs of the clergy themſelves. Deg. p. 2. c. 20. 

- But now, fince the ſtatute of the i Eliz. (in the 
cafe of archbiſhops and aud and the ſtatute of 
the 13 Eliz. (in' the caſe of all other eccleſiaſtical 
corporations, ſole and aggregate) it is agreed. on 
all hands that, no real compoſitions, any more than 

aliznations, can be made ; ſince all grants are there- 
by exprefsly reſtrained and made void, which are 
not according to the tenor of thoſe ſtatures, And 
the only Modus that can grow now, mult be from 
the inadvertency of the clergy acquieſcing in the 
ſe)f-ſame agreements, from one ſucceſſor to another. 


Gitf. 675, 676. 
1 . Ee Where 


Alodus moſt 
be tor the 
parſon's be- 
nefit, 


— 
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_ Where a real, compoſition, hath been made, if 
the lands diſcharged - thereby -be transferred. or 
granted to anothex, the feoffze; or. grantee ſhall 
have the benefit of jt. | Gi. 675. Fones (W.) 


, Bur it is not now neceſſary _ to ſhew that the. 
Modus had art firſt a reaſpnable commencement z 
for theſe Moduſſes having been, from time immemo- 
rial, none can know but, there were ſuch circums 
ſtances in thoſe ancient times, as might. have made 


ſuch a compoſition reaſonable, though ar preſent: 


they may not. be diſcoverable. Ir is enough to ſa- 
tisfy us, at this great diftance of time, that; the 
parſon, patron, and ordinary, before the reſtrictive. 
ſtatutes, might bind the revenves of the parſon; and. 
that all theſe Moauſſes muſt have had their com-. 
mencement from an inftrumenr figned by the par-, 


ſon,. patron, and ordinary ; but thete can be no_ 


colour. to ſay that, becauſe ſuch inſtrument in ſo 
great a length of time hath. been. loſt, therefore 
the Modus ſhall be loſt alſo. Indeed fo far the 
law hath gone in favour of. the church, as that if 
the inſtrument which the parſon, patron, and or- 
dinary had given to a Jayman, owner of ſuch a 
farm, to diſcharge the farm of all tithes (though 


this would be good while the inſtrument could be. 


ſhewn) ſhould be once I»ft, this being a privilege 
in non decimanao, the privilege would be loſt by the. 
loſs of the deed. 2 P. Will. 573. Gibſ. 635., 

| The Maus muſt be ſomething. for the benefit 
and intereſt of the parſon ; and therefore the find- 
ing ſtraw for the body of the church, the finding 


- a rope for a bell, the paying five ſhillings to the 


pariſh clerk, the paying a quit-rent to the lord of | 


the manor ; when thele have been urged as diſ- 


charges from tithes in kind, the Meduſſes have been 
held not to be good. Deg. Þ. 2. 16. Gibſ. Cod, 
674. March 65, 91. 1 Leon, 94. Siderf. 259. 

a 
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But it is. a good Modus to be diſcharged, for_ 
that he hath uſed, time out of mind, to employ the 
profits for the reparation of the, chancel ; for the” 
parſon hath a benefit by this. | 1. Roll. Atr. 6 6.50... 

The Modas . muſt not be one tithe paid in Con- | Moder mutt | 
ſideration of another ; z as it muſt not be "to pay” ccobgng 
tiches of other kinds to be diſcharged of tithes for sf another. 7 
dry cattle ; it muſt not be ſo much for every cow. 
and calf for the rithe of herbage. Gif. Cod. Wa. 
Deg. Þ 2. C. 16. 

A bill was brought in clincdty to eſtabliſh a 
Modus in favour of the inhabicants of the pariſh of 
Sturton, in Nottinghamſhire The Modus was, in 
conſideration that after the graſs was cut, the pa- 
riſhioner, at his own coſts and charges, did make 
the tithe graſs into hay, by ſtrewing the graſs upon 
the ground (which 1 is called tedding of it) and after- 
wards gathering it into week and windrows, there- 
fore the perſons that inhabited within this pariſh 
(which. pariſh appeared to be 'the' greateſt part 1 
thereof meadow-land) were to pay no tithes for the | 
herbage of dry and unprofitable cattle. But though 
It was proved in the cauſe "that the pariſhioners, 
time out' of mind, had paid no tithe of this herb- _ 
age, yet there was. no evidence that this excuſe 
for not paying tithes of herbage was in confidera- 
tion of the pariſhioners making the tithe'graſs into 
hay. On the other hand it was proved that fo- 
reigners, living out of the pariſh, made the tithe 
graſs into hay as well as the inbabitants, and yet 
paid tithe herbage. ' And it was proved by the 
plaintiffs that the graſs was tedded and ſpread, and 
not divided into heaps or cocks, until the" ſame 
was made into hay. By King, lord chaiicellor : 
x. This may be a good cuſtom or Modus to excuſe 
the occupier of the ſame land, wherein the pe” 
riſhioner made the graſs into hay, from paying tithes 
for the after-herbage; bur it can be no good Modus 
to excuſe The herbage ous of other land ; bk 
| wy that 
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that tate a man might mow, and*make into hay 
b only a ſtall parcel of ground, containing a quarter 
| or half an acre of land, and by this means be ex- 
| | cuſed from the tithe herbage of a hundred head of 
caitle. 2. It feems to be a material obje&tion againſt 
this cuſtom, that foreigners living out of the pa- 
riſh, though they have no privilege of being tithe 
free as to their herbage, yet have made the tithe 
| gtaſs into hay ; which looks as if it was the uſage 

of that pariſh for the pariſhioners to make 'their 
graſs into hay of courſe, 3. It feems material what 
ſome of the witneſſes-have proved, that in this. pa- 
riſh the pariſhioners, when they cut down the grals, 
did not divide it into parts until ſuch time as 
they had made it into hay; for of conſequence the 

parſon could not have any opportunity of makin 
his tithe graſs into hay himſelf, And the billwas 
ordered to be diſmiſſed with coſts ; but without 
prejudice as to any litigation that may 'be made 

touching the ſame at law. 2-P. Will. $29, _ 
Meds ruſt A Modus muſt alſo be ſomething in its kind dif- 
be Gferent ferent from the thing that is due ; and therefore a 
the thing Toad of hay in lieu of tithe hay, or certain ſheaves 
tat is 6u* of corn for all tithes of -corn, is not a good pre- 
ſcription; but it hath been ſaid that this holds 
only in caſe the things are de. jure tithable, and 
not by cuſtom only, Deg. p. 2. c. 2. Gibj. Cod, 


675. 
Fe preſcription was, to pay ten fleeces of wool 
and two Jambs in lieu of all tithes ; and Price and 
Bury, barons, were of opinion that this was-an ll 
Modus, becauſe it is one ſpecies of tithe for an- 
other; and there is great uncercainty, for ane fleece 
may be twice-as bjz, and three times the value of 
another. But Ward, chief baron, and Smith, baron, 
were of the contrary opinion ; for-that a Meodus.is 
nothing but a real compoſition” for, or in lieu of, 
tithes ; or an annual profit ceftain and permanent : 
and they held, that the payment of any one _—_— 
| or 
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for tithe, was or might. be 8. good Medus,' as well 


as money ; for why might not the parſon originally 
agree. to. take ten fleeces for bis tithe as well as a 
penny ? They adtyited that payment of tithe of 
ane. ſpecies, or payment of a Modus for one ſpecies 
of tithe, could. not. be a diſcharge as ta another 
ſpecies; but they held that this was not a pay- 
ment of tithe, nor a, payment for a ſpecies of tithe z 
becauſe it was ta. he paid at all events, whether 


there be ſheep or no; and they denied the caſe of 


i Rol]. Abr. 651, and held it no more uncertain 
than to pay a-Modus of ten cheeſes, which may 
dfier vaſtly both in.nature, quantity, and- value ; 
and it tends to the diſquiet of the country. to 
break in vpon cuſtoms and uſages, and it ought 
not ro be done but on plain and manifeſt reaſon, 
'# * X.f TER "5-39 

Every Modus muſt be certain; and if it is un» 
certain, no length of time will make it good. Thug 
a preſcription to pay a penny, or thereabouts, for 
every acre of arable land is void for the yas 
certainty, 2 Þ. Hl. 572. 


bv 


Thus on a bill to eſtabliſh a Modus payable on 


Modus muſt 


| or about the twenty-fifth day of April yearly, it 


was objected to the uncertainty of the time of pay- 
ment, and the court allowed. the objection ; bur 
gave the plaintiff liberty to. amend, upon paying 
the coſts of the day. Bunb. 198. 
 $9..alfo a Adadus to pay four ſhillings for every 
day's Rlonghing of wheat, and two ſhillings for 
every day's ploughing of barley, hath been ad- 
Judged to. be ill; it being vuncertain how much 
vt ploughing was. 2a ©, Wil. 462» 2 
© fo IDC ASI ve BEEN 13 133 FX l 
| Lo payment af two ſhillings in. the pound 


of the improved rent. is lieu of all tithes, was held 


wo be navght ; for. that. ig to riſe and fall as the 
land. is lezt, and the:paxpncapnoct know it; where- 


as every: Modus Qught 19. be as. eertain ag 
- 3 uty 
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duty "Which is deſtroyed by it.” Salk. 657. T4. 
Rym. 1158. | 
A bill was brought to eſtabliſh a Modus, which 
was laid thus : for payment of ſuch a fum'of mo- 
ney, while the lands are in the'hands of the pro- 
prietors ; bur if in the hands of any other perſon, 


to pay tithes in kind, or the money, at the elec- 


tion of the parſon. Lord chancellor King ſaid that 


'he would never eſtabliſh a Modus againſt a parſon 


without a trial at law, if he deſires it; but this 
Moaus is clearly ill, for a Modus cannot be delul- 


tory. Selef? Ca. in Chan. 52. 


But in the caſe of Chapman me Monſon, Hil. 
1729, a Medus that every occupier of land within 
the pariſh, Iiving ovt of the pariſh, ſhall pay a 


penny an acre for all paſture land within the pa- 
_ Triſh, burif he lives within the pariſh to pay tithes 


n kind, was' adjudged to be a good Modus : 'and 
this was faid to be the leſs unreaſonable, becauſe 
the tithes are given as a reward for the trouble and 
care which the parſon takes'of the ſouls of his pa- 
riſhioners, in which caſe the labourer is worthy of 
his hire ; bur then, as the parſon is not bound to 
£0 Out of his pariſh to viſit thoſe who only occupy 
land within the pariſh, ſo it 1s but reaſonable that 
they who have not the benefit of the parſon's care 
ſhould anſwer the leſs duty to him. 2 P, Will, 
505. 

' It was faid- by Pengelly, chief baron, that in an 
anſwer to a bill for tithes, it is.not abſolutely ne- 
cefſary to expreſs the day of payment of a Modus 
infiſted on, but this may be ſupplied by evidence, 
ſo asto be a foundation for the court to direCt an 
iſſue at law to try the Modus ; but in a croſs bill 
to eſtabliſh a Modus, a day muft be expreſsly al- 
ledged, otherwiſe it will be fatal. Bunb. 328. 

- And many Meduſſes have been ſet aſide in regard 


thar no day of payment was ſet forth by the de- 
feta, as inthe caſe of Whitehall and Offley, Frin: 


5 G. 


1 wo eerning Eithes.. 
« G. Mr. Off y had ſued Whitehall in' the ſpiritual 


court for tithes. / Whitehall moved for a prohibi- = 
tion; and ſuggeſted a Modus, bur ſer:forth no day 


of payment, Tor wanr of which the. court. was of 
opinion It was naught. 


E. 8 G. Goderd, rector of Cate Eaton * Wilts, h 
v. Kable; the defendant infiſted upon ſeveral Mo- 


duſſes, viz. three-pence for a milk-cow, three pence 
for a lamb, three pence fora colt, 'one penny for 
a'parden, 'and- the like; bur they were all ſer aſide, 
in regard - no time. for-the payment thereof was 
aſcertained by the defendant. 

 T.% G. Woodford, vicar of Elbeſhamt, alias En- 
fume in Surrey, againſt Croſſe. Modus four pence a 
cow for milk and calf,” two pence for a dry beaſt, 
three pence for a lewd, and fo on; bur no day of 
payment ſet forth by the defendant ; ſer alide for 
the ſame reaſon. 

Penrice, vicar of Dodderbill + 1n Wairceſterſbiri, v V. 
Dugard. ' Modus of 41. 105. for all ſmall tithes 
ariſing on'an eftate called-7mpry, ſet afide becauſe 
'no day of payment was ſet forch by hang defendant 
in his anſwer, 

Pemberton, vicar of: Belehamp 8. Paul's in Fſex, 
againſt Sparrow and others ſeveral Mogaſſer” ſet 
alide for the ſame reaſon. | 
 T. 86G. Corpus Chriſti v. Vintent: Modus 14." for 
a young milk-cow, and two pence for an old milk 
cow; ſet afide for the ſame reaſon. 

And the reaſon theſe decrees go upon is, that 
tithes in kind being 'a proviſion made by law for 
the clergy, which become due at a certain deter- 
minate'time, and which if not then ſet forth are 
immediately demandable, ſhall not be caken'from 
them by+ an uncertain payment, which becomes 
due on no determinate day,'and which they can- 
not know when to demand, or go about to receive, 
if it be withheld. Beſides that, ſuch uncertainty 
lays a foundation for many diſputes ; as in caſe 


of 
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of the death of an incumbent when tithes are paid 
in kind, all tithes ſevered before his death go to 
| his executor, the reſt ro his ſucceſſor ; but if a Mo- 
ll 4us to. be paid on no certain uy. ſhould be allowed, 
] no one could determine in that caſe whether i 
8 ſhould go to the executor of the preceding in- 
| cumbent, ot to the ſucceſſor. . But it ſeemeth tg 
j be now held, where an annual Moedus bath been 
| paid, and no certain for the payment there- 
| of is limited ; that the 54 A ſhall be dye and pay- iſ 
able on the laſt day of the year. 2B. Hee, 
Modus muſt —_ Modus + be ancient, and therefore if it 
be ancicat- 55 any. thing near the preſent value of the tithe, it 
will be ſuppoſed to be of late commencement, and 
for that reaſon will be ſer aſide, as in the caſe of 
Benſen, impropriatar of Bromley St. Leonard, Mid- 
dleſex, againſt Watkins and others. H.. 'Y Geo, 
The following Medus, viz. 55. an acre for tithe of 
winter Corn, 45. an acre for ſummer corn, 25. 64. 
an acre for upland meadow, and 35. an, acre for i 
low land, were ſet aſide as too big, _ 
So in the caſe of Llod, vicar of Epping in Elſe 
againſt Small and others, 4 G. The defendants. in- 
ſited on ſeveral Moduſſes _ all ſmall tithes ariſing 
out of their reſpeCting farms ; bur it appearing by 
their anſwer that their ſmall tithes in kind, in the 
year demanded by the bill, did not amount tg 
more in that year than the pretended Moduſſes, the 
Meguſſes were {ct alide, 
. Trin, 2, G. Frankliy, Jenkins, and others, The 
bill was brought by the parithioners of Farnham i is 
Hampſeire, againſt the vicar and tenant of the im | 
Rropriator there, under the hoſpital of Sz. Groſs, 
$0 eſtabliſh ſeveral Moduſſes amongſt other things ; 
ſome of which were {ſet aſide as roo big, and 
_ among the reſt a pretended Modus of 64. for the 
vine a a at . F: 


4 Aa_ _- —_ _ WI—_ hn 


Yaws concerning TithcB. 

So in the caſe of Layfie/d; reftor of Chidding ford, 
in Surrey, againſt Euktnap, two ſhillings and fix 
pence for a tithe lamb was ſome years ago ſer 
alide as too big for a Meadus. And the reaſon 
theſe decrees go- upon 1s this : that the value of 
money being much greater at the time when all 
Moduſſes are preſumed to: have begun, than it is 
now, a Modus near the value of the tithes at this 
day muſt have been art that time a great deal more 
and It 1$/not t6 be ſuppoſed that the pariſhioners 


would at any time give ſo much more than. the 
value of their tithes. 2 B. Ecc. L. 296. 
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” 
” 


A Modus muſt be ſomething durable, becauſe Modus mut 


the tithe in kind is an inheritance certain; and it is. ** 9*dl- 
againſt nature that it ſhould be extinguiſhed by a 
recompence not as durable at leaſt, though'not ſo 
valuable; for this reaſon, four pence to 'be paid 
yearly by two perſans inhabiting two ſuch houſes, 
in conſideration of all tithes, hath been adjudged 
ill, becauſe the houſes may decay, or none live in 
them. ' . Gib/. 675. 1 Cro. 139, - | | 

Cuſtom or preſcription muſt be conſtant without Mode: muſt 
interruption, and perpetual, from the time where- jm 
of the memory of man is not to the contrary ; for tim. 
if there had been frequent interruptions, there can 
be no cuſtom or preſcription obtained ; but after 
a cuſtom. or preſcription is once duly obtained, a 
diſturbance for tenor twenty years ſhall not de- 
ſtroy it." Deg. P. 2. c. 13. TEE 

As every conſideration will not make a good Med: bow 
Modas, ſo a Modus, though founded: upon good © 
conſideration, may be ſeveral ways diſcharged, and 
tithes become due in kind: (1) Where land is 
converted to other uſes; ſo when the preſcription 
is for hay and oraſs eſpecially in ſo many acres 
of land, if the land is converted into hop-gar- 
den or tillage, the preſcription. is gone... (2) By 
the alteration or deſtruction of the thing for which 
the money was paid; as where two: fulling-mills 

were 


oO 


tn a mill, and another pair was added ; and where 


the mill was pulled down and re-edified upon it; 
 1n all theſe cafes it was adjudged that the Modis 


. the Modas. 2 Inft. 490. Gibſ. 675. 1 Ret. Abr. 


charge it, eſpecially if made by the lefſee to the 


| and, 1f it be allowed between the parties, they 
ſhall proceed there; but if the cuſtom be- denied, 


_ Prohibition upon a Modes decimandi, find a differ- 
ent Modns; \ince a Modus is found, they ſhall 


ie, mon law - prohibit the ſpiritual court from try- 
ing of Moduſſes. are, that whereas every Modes is 
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were under the fame roof, and turned into a 
corn-mill z where alſo there was one pair of ſtones 


the watercourſe was altered by the owner, and 


was gone. But where a man was ſeifed of eight 
acres of meadow, and one of paſture, for the i 
tithes whereof he had paid, time out of mind, 
five ſhillings and. four pence, and afterwards the 
owner built a corn-mill upon the ſame, it was 
adjudged that he ſhould pay - no other tithes for 
the corn-mill, becaufe the land was diſcharged by 


651. (3) By non-payment of the conſideration, 
or payment of tithes in kind, for ſo long a time, 
as to deſtroy the poſſibility of making proof that 
fuch cuſtom or preſcription was : but an inter- 
ruption for ſome ſhort time only will not dif- 


prejudice of the leffor. © Watf. 17. Grbf. 675. 
2 Bulſt. 240. | 

T he _ is, that the Medus is to be ſued for 
in the eccleſiaſtical court, as well as the very tithe; 


it muſt be tried at the Common law ; and if it be 
found for the cuſtom, then a' conſultation muſt 20, 
otherwiſe the prohibition ſtandeth.. The- like is 
affirmed, in caſe a jury, vpon an iffue joined in a 


not have a conſultation, 2 Inj. 490. _ Groff Cod. 
9 
The principal reaſons why the courts' of Com- 


leſs than the real value, _ rule of the canoh law 
| | 15 


fs, that leſs than real” value” ſhall"nor be 'taken, 
and that a cuftom to the contrary is'void*' and thar 
the ecclefiaſtical and cemporat laws differ in the - 
times of limitation 3 forty years or under” makin 

2 good cuſtom by the ecclefiaftical laws, 'whereas 
by the temporal laws--jt mult be'beyond the time 
of memory, Gzbſ. Cod. 691, 

© But the ſpiritual courts have'commonty allowed, 
and do allow, pleas of ' Modus: decimand? ; and the 
averment jn the prohibicion is not that they do 
take cognizance,” but that the plea hath been of- 
fered and refuſed; which ſuppoſeth,” that if the 
plea be admitted, the prohjbirron onght' not to'go. 
And accordingly it hath been'affirmed by Dode- 
ridge and others, that the ſpititaa) court may as 
well try, the 'Modus, ' as the right of tithes; and 
that'a prohibirion 1s not'to be granted till the ſpi- 
ritual court either refuſe to' admit the plea, or 
proceed to try it by methods different trom the 
rules of the temporal law, as to the' time of limi- 
tation, or number of witnetles, or the4Jike, © And 
where lord Coke contended for the contrary doc+ 
trite, it was declared by Ketyyge and Twifden, in 
the caſe of the biſhop of Lincoln againit Smith, 
that in caſe one libel for a Modus decimanidi, if the 
ena court allow the plea, they may try it. 
ND Corwidkfabding it ſeemeth' 'now to be. 
clearly ſettled,” that if a Modus decimand! be ſued 
for ih the eccleſiaſtical court, a prohibition lies to. 
ſtop the trial -of it if the WS be demed ; and 
the reaſon is, not upon the accoynt rhar the ſpirt- 
tual court wants juriſdiction, but in regard of the 
notion the temporal law hath of cuſtom different 
from the ſpiritual. And ſeeing that every Modus is 
due by cuſtom, it is the Common law only that 
can- determine what time and uſage with vs ſhall 
be ſufficient to create ſuch a cuſtom, thar is, time 
beyond all memory to the contrary, Whereas, w 
A | Rh e 


Cofts of 
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the fpiritual law, ſometimes ten years, ſometimes 
twenty, they will acjudge ſufficient to, create a 
cuſtom. And prohibitions in ſuch caſes are grant- 
ed, not Kant the ſpiritual court hath nor jurif- 
diction of the matter, but in reſpe& of the trial, 
which is to be by the temporal law only ; and if 
upon the trial it be found for the Medus, the pro- 
ceedings ſhall .go on in_ the ſpiritual court ; if 
againſt the '* iy the prohibition ſhall ſtand. 
Watf. c. 56. 

There having been two verdicts in this caſe in 
favour of the plaintiff, in equity, the Modus was 


_ now eſtabliſhed with the colts: at law, but. none 


were given with regard to proccedings 1 in equity z 
for lord Chancellor {aid the ſuit in this court was 
merely for the ſecurity of the plaintiff, and to. pre- | 
vent any farther impeachment of his right to an 
exemption from the payment of tithes in ſpecie z, and 
that this was like the caſe of a bill brought to per- 
petuate the teſtimony of witneſſes, wherein coſts 
are never given againſt the defendant : that the 
plaintiff might have applied for a prohibition, and 


' if he had ſucceeded therein at law, he would have 


had his coſts, and he ought to have the ſame ad- 
vantage with regard to the proceedings at law, di: 
refed by this court ; but that there was no pre- 
tence for any other cofts. His lordſhip, decreed 
the Modus to be eſtabliſhed, and ordered the de- 
fendant to pay coſts to. the plaintiff, in reſpe& to 
the proceedings at law, to be taxed; but as to 
colts in equity, relating to the Moduſſes, bis lordſhip 
did not think fit to award any to be paid by either 
of the ſaid parties. In Chan. Jan. 28th 1737: 
wy: lord Hardwicke. - Ins Ny 610, 


CHAP. 


CHAP. IV. 


An alphabetical table or inde of things lithable, bed 
not lithable. 
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C ORNS (which are incladel in the name Acoriz, 


of Maſt) are the chief of thoſe things, which 
the ancient laws call Pannage. (1bj. Cod. 696. 


' Maſt of oak, or beech, if ſold, the tenth penny 


is payable for the tithe thereof ;, bur if eaten by 
ſwine, then the tenth value or ' worth thereof 
Godol. 417. And fo Lindwoed ſaith, if the ſaid 
fruits ſhall be ſold, there ſhall be paid the tenth 
penny ; and if they be not fold, but the hogs do 
feed thereupon, then the owner of the hogs ſhall 
pay the tithe according to the value of ſuch fras, 
Lindw. | 0» hs 

There is a writ of conſultation | in the Regiſter 
for the tithe of pannage. ' And lord Coke {11 Rep. 
49- 6.) ſays, for acorts tithes ſhall be paid, be- 
cauſe they renew yearly. And in Reynolds's caſe, 
Trin. 2. Fac. 1. it was faid, that of acorns ſevered 
tithes are payable. Gzz/f. 676. = 

But where the caſe was that the acorns dropped 
from the trees and the hogs cat them, a diſtinc- 
tion was made, that they ſhould not be tithable un- 


leſs gathered and fold. Het. 27. Litt. 40. Gibſ. 


$76. 


In ſhort, the caſe of acorns ſeemeth not different | 


from that of other things tithable; if gathered, m—_ 
ſhall pay tithes in kind; and the tenth penny, 
two Mllinjs in the pound, in all ſuch like caſes, is 


- not to be conſidered as exthilibe of the tithes to 


be paid in kind, but only as a regſonableſatisfaCtion, 
when the pariſhioner diſpoleth of his whole pro- 
duce -unſeyered. And where the acorns are not 


gathered by the owner, yu ſuffered to be fed upon 


\ 


5+ 


After-ecat- 


_ age. 


After-math 
or after- 
mowth, 
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as they drop; the caſe ſeemeth to fall under the 
ſame equity, as where turnips are fed upon by un- 
profitable cattle, for which an agiſtment tithe ſhall 
be paid. 2 B. E. L. 423. | 
| If a man pay tithes of corn, he ſhall not pay 
any tithes for the after-paſture of that land for that 


ſame year, nor for aviſtment in ſuch Steer-grals 


1 Roll. Abr. 641. 

But if after the crop is taken off the land ſhall 
be ſowh with turnips, he ſhall pay tithes of fuch 
turnips, for that is a new increaſe, Bunb. 314. 
8 Vin. Abr. tit. Diſmes.Z. 

The general rvle in this caſe is laid down by 
Rolle, who ſays, that of after-mowth, that is, the 
ſecond mowth, tithes ſhall be paid FY jure, with- 
out a ſpecial preſcription to be diſcharged by pay- 
ment of the tithes out of the firſt mowrh, and then 
it ſhall be diſcharged. 1 Roll. Abr. 640. J. 

But Sir Simon Degge ſays, that tithes are not to 
be paid of the after-mowths of meadows : bur if 
the meadowing be ſo rich that there are two crops 
of hay got in one year, there the parſon ſhall have 
tithe 7 M well of the latter as of the former crops. 
Deg P. 2+ 6.3 | 

ut if the « SO of the land can preſcribe, that 
in conſideration the owner doth make the firſt ton- 
ſure into good and ſufficient hay, and ſer it forth 
in cocks ſufficiently dried, then he ſhall be diſ- 
charged of the tithes of che after-mowth ; ; this is a 
good preſcription and diſcharge, by reaſon of the 
labour and coſt he beſtowed in making the firſt 
tonſure into hay, | See 1 Roll. Abr. 648. . 1 Cre. 
Pe 3 Cre. 660. 2 Cre. 42, 116. Moor 910. 

r if the preſcription be, to be diſcharged of the 


| tithe of the after-mowth, only upon conſideration 


that they have uſed, time out. of mind, to cut down 

the graſs of the Grit mowth, and the ſame to tedd 

and ſhake abroad, and the ſame graſs ſo diſperſed 

and caſt abroad to gather into wicks and _— 
a 
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and put into ſmall cocks at their own coſts; this © 
is ſufficient, 'though it be not made 1 into perfect hay, 

Cro. Ja. 42. 

. And in the caſe of Norton and Brigs, Trin. ' 
Will. 3. it was faid by Treby, Chief Juſtice, chat 
tiches are not payable for after-mowth de jure ; that x. L. wigs 
therefore.it is but form to lay a cuſtom to be dif- *#*: 
charged of tithes of after-mowth, i 1n conſideration of 
making the former mowing iato hay ; ; for tithes 

are blo only of things. FFoOTMg once in the 
year.  L. Raym. 242. 

If a man pay tithes of hay, it is ſaid that no Aﬀter-paſ- 

tithes ought to be paid de jure afterwards for the 
paſture of the ſame land for the ſame year, for he 
ſhall not pay tithes twice in a year for the ſame 
thing, for the after-paſture is only the relicks of 
the hay of which he hath paid tithes before. 2 
Inſt. 652. 1 Roll. Abr. 640. Nor for agiſtments 
in ſuch after-graſs. 1 Roll, 4br. 640. Bunb. 1, 7. 
But this is to be underſtood where no more graſs 
isleft by the ſcythe than is uſual z for if more graſs 
than uſual is fraudulendl left, the calc is otherwile, 
2 Bulſt. 238. 

If an inn-keeper pay tithes. of hay of certain - 
land, and the reſt of the year afterwards putteth 
into-the ſame land the hories of his gueſts, which 
come to market there, in the ſame town ; it is ſaid 
no tithes ſhall be paid for. the herbage of thoſe. 
horſes, for this is = the after-paſture « of the land, 
whereof he hath before paid tithes. 1 Roll. Abr. 

664, Gibſ. Cod.. 676. 7M 
Agiſtment is.the feeding of cattle. upon paſture Agiſtment 
land, which pay. no other tithes; and is fo called © 
from the French, gey/er, gilter [jacere] licy be- 2 
cauſe the beaſts are levant. and couchaat, that is, s 
lying and-riſfiag.. . So Agifer in a foreſt, in-an old 
verſion of the Charts de fareſta, is called gy-46ker. ; 
4 Inf. 293. Ken. per. as Gleſſ. 
4 | 
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grown. L. Raym: 137. 2 Salk. 655. 2 Inſt. 651. 


and are grazed, there tithes of: agiſtment ſhall be 
become barren, and are fatted for ſale. Gib/., 676, 


are kept for the uſe of huſbandry, no tithe ſhall bei 


than cattle for the plough and pail, or cattle killed 


agiſtment | is due, becauſe. -no profit otherwiſe ac 


Laws conferning Tithes. 
' Tithe of agiſtment of cattle is due of common 


right, becauſe the graſs which is eaten is de jure 
tichable, and muſt have paid tithe, if cut when full 


4: Med. 336. Comb 403. 

The general rule with reſpe& to agiſtment is, 
that it is to be paid for beaſts agiſted for hire; or 
for dry or harren cattle, that do otherwiſe yield no 
profit to the parſon; and not for cattle which are 
nouriſhed for the plough or pail, and ſo employed 
in the ſame pariſh, becauſe the parſon hath tithe for 
them in another kind. 2 Inf. 652. Deg. Þ. 2.6. 5. 

Bur if a foreigner, that lives in another pariſh, de- 
paſtures ground for cattle bred to the plough and 
pail, to be employed in a foreign pariſh, he ſhall 
Pay tithe for the-agiſtment of ſuch cattle. - Dez. 
P. 2. 5 L. Raym. 129. 

Alſo it the ſame cattle 5/2 turned off to be fatted, 


aid, ſince they are no way beneficial to the parſon 
in any othez-tithes, And ſo of cows after they are 


Show. Ca. 193. 
The like is to be ſaid of horſes, that while they 


paid; bur if horſes be kept for ſale, or to carry 
coals, or. for the like offices which are profitable to 
'the owner, and not profitable to the parſon, tithe 
ſhall be paid for them. Gib/. 676. Poph. 126. 
'2 Cro. 430, Hetil. 92. 1 Roll. Abr. 646. © 
But ſaddle-horſes ſhall pay no tithes, no more 


for the ufe of a man's own family, in reſpe of the 

profit that otherwiſe accrues to the .parſon from 
theſe. Bunb, 3. 1 Roll. Abr. 641. 

But if they be horſes of travellers, or others taken 

in as gueſt horſes, it is agreed by all that ny 


Cruces 
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crves to the parſon from them. Gilf. Cid. 682, 
1 Bulſt, 1714. Poph. 126. 


1n the ca of Thorp and Bendlowes, in the Ex- 


chequer, F, 1962. Thorpe, as reftor of Houghton 


in the county of Durham, filed his bill againſt 
Bendlowes (amongſt other things) for the tithe 

agiſtment of his coach-horſes, ſuggeſting that the 
horſes were not kept for pleaſure only, but that the” 
defendant made a profit of them, by employing 
them to fetch his coals at ten miles diſtance out of 
the pariſh, and in loading manure, brick, and wood 


from the pariſh of Houghton to the defendant”s 


Jands in the pariſh of Darlington, which is the 
next adjoining pariſh ; which fa& was proved in 
the cauſe. The defendant by an anſwer inſiſted 
that the horſes were kept for his coach, and for 


pleaſure only, and were not liable to pay any tithe 


for agiſtmenr, as barren and ger tn cattle, The 
court were unanimouſly of opinion that coach- 


horſes were liable to pay tithe of agiſtment, and 


decreed the defendant to account for the ſame, and 


to pay plaintiff his coſts. - 2 B. E. L. 408, 


If a man pay tithes in kind to the bara for his 


lambs, fleeces, and other things going and arifin 

upon his paſtures, waſtes, or other lands, it is ſaid 
that he ſhall not afterwards, in the ſame year, pay 
tithes of agiſtment for the ſame paſtures, waſtes, or | 


other lands. 1 Roll.” Abr. 641. 
But in the caſe of Coleman and: Barker, E. 1726, 


where the ſuit was for the tithe of agiſtment of 
ps which were depaſtured on turnips, remain- 


ng on the ground unlevered, it appeared that the 
defendant had paid tithe wool, and after ſhearing 
time fed his ſheep with —_ by which they 


-were bettered five ſhillings epi and tithes were 
'deereed for the depaſturingl' tho 


ſheep. Gilb. 231. 
And the like was decreed in the caſe of Swinfen 


and Dighy, H. 1721: Bunb. 314, for in ſuch caſe 
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Carth. 392. . Bunb. 
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the ſheep being turned off to be fatted, ceaſe to be 
profitable to the parſon in any other way, - 
The tithes for -depaſturating unprofitable cattle 
ought to be paid by the occupier of the ground, 
Boe by the owner of the cattle, 'Bunb. 3. 
_ For if the occupier of the grownd. were not in 


ſuch caſe made liable, it would be greatly incon- 
venient for the parſon to ſue every owner of the 


beaſts, and perhaps it would be hard to be 


known, and infinite. 1 Roll. Abr. 656. Deg. P- 2. 2 
" 

But if it is a common that 1s  depaſtured, the 
owner of the cattle (if known) mult pay the tithes, 
and not the owner of the ſoil, becauſe the owner 
of the ſoil hath no profit by it. Bund. 3. 

And if tithe of agiſtment be denied, ſuit may be 
commenced in the ſpiritual court againſt the occu- 
pier of che Jand, or in caſe they are gueſt cattle, 
either againſt the occupier of the land, or owner of 
the cattle, and no prohibition will lie. GZ/. Cod, 
677. FJones (W.) 254. Hard. 184. 

As to the manner of paying tithe for agiſtment, 
where no ſpecial cuſtom is, if it be paid for gueſt 
cattle taken in, it is ſaid that the tenth part of the 
money received is payable for agiſtment; if for the 
owner's cattle, then the tithe ſhall be according to 
the value of the land, after the rate of two ſhillings 
in the pound , for that they cannot otherwiſe ' be 
valued or accounted for, becauſe the profits of 
the lands for which they are paid are received by 
the mouths of the ber 1. Gibſ. Gad, 677. Hen 
184, Watl. c. 50. 

But by ba wh or preſcription, ſuch tithes may 
be paid in other manner, as by the acre, and for 
all manner of cattle together, or. the like. Wat}. 


c. 50. \Gibſ. Cod. 677... Skin, $60. 2 Salk, 665. 


Hs 
It was laid by. Holt, Ch. '# in. the. caſe of Hicks 


and 'ood/on, 6 Will, and Ma. that tithes of bar- 


| ren 
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ren cattle are. due de communi. juri, and two ſhil- 
ings per pound is the uſual tithe of common right, 
thoug | 
ing for them. And the plea, that no tithes had ever 
been paid within ſuch a hundred, for the agiſtment 
of any. cattle not uſed for-the plough or pail, was 
rejeted, and the cuſtom was declared a void cuſ- 
tow, and conſultation granted. Gib/. Cod. 677. _ 
Where profitable and unprofitable cattle feed 
together, tithe ſhall be paid in kind for the profit- 
able, and- agiſtment for the unprofitable. Gib/. 677. 
In the caſe of Smith and Roocliff, H. 17 17, the 
barons were of opinion, that a Meadus of one ſhil- 
ling in the pound for paſture. according to the va- 
lue of the land, was a void Modus; as is alſo a Mo- 
dus of one ſhilling in the pound, according to the 


there are divers cuſtomary manners of tith- 


value of the rent.  Bunb. 20. And the like was 


adjudged in the caſe of Harriſon and Sharp. Trin, 


1724. Bunb. 174. Mag? os 3623? hy 

It was adjudged, 4nn. 5 Fac. 1. that tithe of al- 
ders ſhall be paid, although. they be of twenty 
years growth, and more. G:b/. Cod. 677. 2 Cre. 199, 

This 1s frequently mentioned in the endowments 
of vicarages, as that which the vicar ſhall have for 
his maintenance; and upon ſuit in the Exchequer, 


21 Eliz. concerning the rights of the vicar of Weſt- 


baddon, whoſe endowment was altaragium cum man-. 


ſo competenti, it was determined (according to the 


definition of a/targgium given by the biſhop of 


London, upon conference with the judge of the ad- 


miralty, the dean of the arches, and four other 


doCtors of, the civil law) that by altarage were 
underſtood tithes of wool, lambs, colts, calves, pigs, 
goſlings, - chickens, butter, cheeſe, hemp, flax, honey, 
fruits, herbs, and\ſuch other ſmall tiches, with of- 
erings, that ſhall be due within the pariſh of H/e/t- 


lame court, in the caſe of Norton in Northampton- 
bire, two or three years before, Gib/. Cod. dt 


\ 


Alders, 


Altarage. 


baddon. The like alto bad been determined in the 


. 
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In the fourth year of Char. 1. libel was in the 
foiritual court for tithe of rwo pecks of apples; 
and the owner of the orchard praying a prohibition, 
upon ſurmilſe that he had but two pecks in all, and 
they were ſtolen ; the court reſolved, that if the 
owner ſuffered another to pull his apples, the par- 
ſon ſhall haverithes; but otherwiſe, if they be taken 
by perſons not known, (for they are not tithable 
before plucking) unleſs they are taken after the 
| Proper time of gathering, through the negle@ of 
che owner in letting them hang too long. 'Gzbſ. Cod, 
 677- Hetl. 190. : 

* This is agreed on all hands to be timber, and fo 
to be free from tithes, being of or above twenty 
years growth, | Gibf. Cod. 677. See Wood, 
| In the ſeventeenth year of Fam. I. a prohibition 
_ was prayed, in a ſuit of aſp-trees, in Buckingham: 
ſhire ,, and it was granted, becauſe in that country, 
where timber 1s ſcarce, aſp, beech, and other like 
trees, ſerve for timber ; and of aſp-trees the court 
ſaid, as a reaſon why they ought not to pay tithe, 
thar they ferve for arrows for defence of the realm: 
a circumſtance, which it is to be hoped, will not 
now be judged ſufficient ground of exception in 
other counties where it 1s not uſed for timber, 

Gibſ. Cod. 677. 2 Roll. 83. 

| Balks. See Cory, | | 

| Bark, where the tree is a timber-tree; ſhall pay 
no tithe, being privileged by the body of the tree, 
Sce Timber. Gibſ. 6377. © TOTES.» FA 


Barrealandg9 What is, and is not barren land, and by conſe- 


quence ſtands diſcharged, is particularly fhewn be: 
fore in page 17 to21, _ "£8 
If a man gather green peaſe to ſpend in hi 
houſe, and there ſpend them in his family, no 
tithes ſhall be paid for the ſame ; but if he gathet 
"them to ſell, orto feed hogs, there tithes ſhall be paid: 
for them. 1x Rol. Abr. 647. Deg. P. 2. c. 3: 
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Matthew Nicholas, clerk, vicar, of / Shalford, in Tikes of | 


Hilary Term, 10 Anne, preferred his bill in the 
court of Exchequer againſt Elliot, the farmer of the 
impropriate refory (among other things) for the 
tithes of. peas and beans; and alſo preferred his 
bill in the ſame court afterwards againſt Auſtor, 
elquire, the impropriator, and had a decree for 
the ſame ; though it was inſiſted. by the defendants, 


C that the vicar was only intitled to the tithes of peas 


and beans ſet and planted in rows and ranks, 'that 


have been hoed and weeded with the hand, where . 


the ground has been turned with the ſpade, as.well 
in open fields as in gardens ; but not where they 
have been ſet in rows and ranks, and hoed and 


weeded with the hand, where the ground has been 
turned only with the plough : from this decree 
there was an appeal to the houſe of lords, and'ir - 


was there affirmed 24 Januar, 1717. Bunb. 19. 
Bill by the plaintift : 
Thiſtleworth, for tithes of peas and beans ſet and 
ſowed in. rows, drilled, hoed, and hand-weeded in 
a garden-like manner, againſt the leſſee of the im- 
propriator (the: Dean and Chapter of H#:nd/or) as 
being a ſmall tithe : the defendant inſiſts, that a 
great part of the pariſh is converted into this me- 
thod of cultivation, and that this tithe was never 
paid to the vicar, but always to the impropriator, 
Two caſes were -quoted by Mr. Anyrant for the 
plaintiff; firſt, Stephens v. Martin, Hil. 7 W. 3. 


” 


as leſſee of. the vicar of Titheof 


beans and 
peas ſer and 
planted in 
rows are 
ſmall tithes- 


beans ang 
peas ſhall be 
paid to the 
1mpropria- 
tor, if the 
vicar doth 
not ſhew an 
indowment 
or ulage to 
the contrary. 


which was affirmed upon an appeal to the houſe of | 


lords ; ſecond, Nicholas v. Ellict : to which it was 
anſwered by Serjeant Stephens and Mr. Ward, for 
the defendant; as. to the firſt, that ic did not ap- 
pear (in that caſe) the impropriator conteſted it, 
nor what the endowment was; and as to the ſe- 


cond, there was a proof of uſage by the vicar for 


forty or fifty years receiving tithe peas and beans, 
where plough and ſpade were uſed ; but where the 
Plough only was uſed, the impropriator received 


them 


abs eoliterning Citheg. 

| them. And per Curiam;, there being no itidoy: 
ment produced, nor uſage proved in the preſent 
caſe, the bill was diſmiſſed as to the demand of þ 
peans and beans. June 11, 1724. Bunb. 169, 


170. 
Uo hath been diſputed whether the tithe of beans 
and peas, gathered by the' hand, and ſold far 
man's food, is a great or ſmall tithe. As in the 
caſe of Sims, vicar of Eaft-Ham, in Eſſex, againſt 
Bennet and Johnſon, occupiers of lands within the 
faid pariſh, and Wilkes and Hitch, impropriators of 
the reCtory of the ſaid pariſh, December 6, 1762, 
Mr. Sims, the vicar, brought his bill in Chancery, 
in the year 1756, ſetting forth, that by the indow- 
ment of the vicarage, he is intitled to the tithes 
of gardens and curtilages, and all forts of tithes, 
except the tithes of ſheaves, and hay and mills, 
[ preter decimas garbarum et fani et molendinorum ad 
ventum}; that the defendants, Bennet and Fobnſon, 
holding ſeveral parcels of land in the ſaid pariſh, 
did in the ſame year cultivate pieces of ſuch land 
with beans and peas, of ſuch fort as are generally 
uſed for the food of man, which they gathered in 
the months of Fune, Faly, and Augyft, by the hand, 
in the- field, by plucking them from the ftalk 
whilft green, and ſent the fame to marker, and 
ſold them for the fqaod of men accordingly ; and 
inſiſting, that by the gathering beans and peas by 
the hand ſo cultivated as aforeſaid, he, the faid 
Sims, as vicar, by virtue of the faid endowment 
became intitled to the tithe thereof, and that no 
tithe ought to be paid for the ſame ro the impro- 
priator ; nor ought beans and peas, ſo cultivated F" 
and gathered by the hand, by plucking from the" 
ſtalk whilſt green, to he conſidered as part af the 
tithes appropriated to the reKory, To rhis bil 
the defendants put in their anſwers. And the de- 
fendant Bennet .ſaid, that in the year 1756, he 
ſowed thirteen acres, or thereabouts, with P 
tae an 
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and beans, in the open fields in the- ſard pariſh, 
and believed that in Fune, July, and Angaft, in 
the ſame year, he gathered ren acres and x half, or 
thereabovrs, of the ſame, by the hand.in the field, 
by plucking them from the ſtalk whilſt they were 
green, and fold them in a cart by retail, by pecks 
and fmaller quantities, in and about the pariſh of - 
Eaſft-Fiam, and in the- ſtreets of London; and the 
remainder of  fuch' peas and beans were gathered 
into the barn and threſhed. And the defendant 
Johnſon ſaid, that he ſowed five acres of ' beans 
and peas in like manner, and part thereof he 
plucked by the hand when green, and ſold the 
fame in London ſtreets, and” at market, and ga- 
thered the remainder into the barn; And both the 
faid defendants ſaid, that all their ground in- the 
faid . pariſh, ſowed with peas and beans in the 
ſaid year, was ploughed for that purpoſe,” and 'no 
part thereof was dug with aſpade, except -under 
or near the hedges, where the/ſame-covId not'be 
ploughed, or in ſuch places as were too wet to'be 
ploughed ; and 'that the tithe of 'all beans and 
peas, whether gathered green or otherwiſe, hav- 
Ing been always paid to the reor, and eſteemed 
tobelong to him, they had therefore compounded 
with the tmpropriator for the ſame, and hoped they 
ſhould not be compelled to. account alſo with'the 
vicar for the fame tithes. The defendants, Wilkes 
and Hitch, in their anſwer, inſiſted on their right 
as impropriators. Witneſſes were examined on 
both fides, ſeveral of whom depoſed, that ſuch. 
peas and beans, as are uſed for the food: of man, 
tad been cultivated in the fields and grounds of 
the pariſh of Zaſt-Ham, only for abovr thirty years 
paſt, and were cukivated and gathered green off 
the ſtem, as uſually done in a garden (fave only 
that in the field the plough' hath been generally 
uſed, and in the garden the ſpade) and in rows, 
but in a differertt manner from ray +" 
owed - 


— R—_— gg TT 


- => cv» 


© Ev 


Laws concerning Tithesg. 
ſowed in fields, in the common courſe of huſbandry 
for provender, and'not for man's food.- And one 
of the witneſſes, Mr. }/yat, vicar of the pariſh of 
Wefi-Ham, (adjoining to that of Eaſt-Ham) ſaid that 
in the year 1753 he commenced. a- ſuit in Chan- if 
cery againſt the impropriator, and others of his ſaid 
pariſh, for ſuch tithes, and that the then lord chan- 
cellor decreed in his favour, and he hath enjoyed 
the ſaid tithes ever ſince. Qn hearing, the lord 
keeper Henley decreed, November 10, 1760, that 
the vicar's bill ſhould be diſmiſſed, without coſts: 
upon this Mr. Sims appealed to the houſe of lords, 
ſerting forth the following reaſons. 1. It is ad- 
mitted by the. reſpondents, that if the tithe. of 
beans and peas,.. cultivated in a garden-like man- 
ner, .and gathered by hand whilſt green, is a ſmall 
tithe, the ſame is not. included. in'the exception 
out of the vicar's indowment. Many arguments 
may be offered to prove it ſuch, The quality. of 
all rithes is to be determined at the time of ſever- 
ance, when the right accrues. The ſame thing 
which produces a great tithe /in: one ſtate, and 
mode of culture, produces a ſmall tithe in another, 
If clover is cut for hay, it is conſidered as a great 
tithe ; when ſuffered: to grow for ſed, . it is conly 
dered as a ſmall tithe. This is alſo.the caſe of tares; 
when cut green, they are referred to the. claſs df 
ſmall tithes; when matured and dried before cut, 
they are referred'to the claſs of great tithes. 

The tithe in queſtion is certainly not a tithe dl 
corn or grain, and it bears two marks of a ſmal 
tithe ; the one, that it is in the nature of a garde! 
tithe, being diſtinguiſhed out of the deſcription, 
not by difference of culture, but merely by til. 
locality of ſetting beans and peas in fields thi 
- other, that it is a new and modern culture. | ; 
| Suppoling the tithe in queſtion to be a great tithe | 
{til} the vicar was intended to be indowed with | 
becauſe it is not included in the exception oor 

, 5 
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bis indowment. Peas and beans plucked by the 
band, whilſt-green, from-the ſtem, however -cul-" 
tivated, or, wherever planted, can never be tithed 
vnder-. the -deſcription..of decime garbarum. Spel- 
man, in hisGloflary, interprets garba to be faſciculus, 
either of fruits or wood. +Du Freſne calls it Spi- 
carum Manipulus. And Matthew of Weſiminſter 
ſaith, frumenti manipulus, quem pairia lingua dicimus 
ſheaf, Gallice vero garbam. But the tithe in queſ- 
tion cannot fall under the: meaning of the word 
garba, being ſet out and taken by a meaſure totally —- 
different. | 3. It doth not ſeem an obyeCtion. of | 
weight to the appellant's demand, that if tithes are 
Paid to the vicar for peas and beans gathered green, 
another tithe will be claimed by the reftor, when 
the ſtalks ripen and are cut down, by which-means 
a double tithe is ſaid to be payable for the ſame 
thing. © This will appear otherwiſe, when the mat- 
ter is conſidered not in the light of paying two 
tithes . for one thing, bur of dividing the: ſame 
tithe between. two different: owners, according to 
the grant of appropriation. - The vicar will have 
his tithe of what is atually gathered green, and 
W the re&tor of what is -lefr, after: it ſhall -be. cut_ 
WW down. 4. It is fubmitted to be an obyeftion of as 
Wl little weight as the objection juſt anſwered, name- 
| ly, that in conſequence of the appellant's reaſon- 
"WU 10g, the farmer will have it in his power to deter- | 
mine the property of tithes between reftor and 
vicar, from the manner or place of culture, or 
time. of gathering. But this is a comingency,” 
which attends this ſort of right ; the occupier -be- 
ing allowed .by law to cultivate his lands, as he 
and. the. landlord ſhall think proper ; which makes 
tithes, i in their own nature, a fluctuating and uncer- "0 
tain-inheritance. On the other hand, the reſpon- 
dents hope the decree will be affirmed; for theſe 
(amongſt other) reaſons. 1. Becaule a vicar can- 
not claim tithes of any” kind but by endowment, 
or 
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oor by uſage (which is only evidence of an endow: | 
ment). 'Þ this caſe there is no evidence of uſage; 
and therefore, if the vicar is not entitled to- the 
-tithes in queſtion under the endowment, he is not 
.intitled at all. But, 2. By the endowment, the 
tithes in queſtion are excepted our of the grant © 
the vicar z, for the words decime 'garbarum, in the 
exception, have been always conſidered as tech- i 
nical terms, appropriated to, 'and deſcriptive of 
great tithes, to diſtinguiſh chem Tree” ſmall cirhes, 
"And garba, 1n its ſignification, comprehends peas 
_ and beans growing'im fields, as well as -all other 
ſorts of corn and grain growing in fields, ſo that 
peas and beans are in their own nature a great 
tithe, and excepted out of the vicar's endowment 
4n this caſe, under the name of garba. $3. As to 
the objection, that in the preſent, caſe, the peas 

and beans being plucked green, and ſold for the 
food of man, they are applied to the ſame uſe as 
beans and peas growing in gardens, which are a 
 fmall tithe; and that this tithe ought to take its 
denomination from the vſe the thing titheable is 
applied to, and therefore is a ſmall or vicarial 
tithe, and nor within the meaning of decime gar- 


 #arum: it is anſwered, that all the caſes relative 


40 tithes taken together, ſerve to prove, that the 
law denominates and adjudges tithes to be great 
_ or ſmall, according ito the nature of the thiop, 
and not from the mode of cultivation, -or ufe to 
which the thing is applied. And therefore in thi 
.caſe, the application of the pras -and beans in 
queſtion for the. food of "man, they \not being, 
'nor falling under the denomination -of tirhes 
gardens, technically called decime hortorum, ought 
| Not to convert the tithes in queſtion into ſmall] 
tithes. And, after a full hearing, December ” 
and 7th, 1762, the lords affirmed the Georoe. 


BE. &. 40S 
This 
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ha, by the common law, is" not tignbet; and Beets 
bught therefore to pay tithe; of what growth. 10; 
ever it. be ;-but where jt hath heen pleaded, that, 
by reaſoti of the ſcarcity of cimber jn-this ar that 
country, (particularly in Buckinghamſhire) they. are 
forced to ule it for timber, the court hath adjudged 
it to be privileged by the ſtar. of Sy/vg Cedua. 
Gibf, | CO NE Abr. 640. 4: 4s; S4bs {I ot; 
2 & 53-004 
"Io 8 bill for Licdes of ved by. the reRor of | 
Whiomeed, in the county of Bedford, the queſtiog y 
was, whether beech was eſteemed. timber in this 
country, which went to an ifſue to try: Yide the 
caſes cited, Plow. Com. a 2 Fuſ. Gom. fur it 
Stat.- 45 £4, 3+ Stat. 5 Hl. 8. Gro. Face. IOG» 
Moor 968, 2 Cr. wat 2 Roll. Abt. 649« Þ+ 5: 
1 Inf $3» Buvyb. 192. | 
Fhough thele are A amorig thechings that fee. 
are Fere-Nature, and, by conſequence, tithe-tree, 
yet, being gathered into hives, and become the pro- 
peri of particular perſons, it ſeems upreaſonable. 
WW to rank/ them io that number. Howeyer. it hath 
been adjudged that they ſhall not be paid. in kind, 
by the tenth ſwarm ; but that. the tenth meaſure of 
honey, and the tenth pound of war, ſhall be ſuſi- 
_ Gibf: 67 77-. I Rol. Abr. 651. 3 Ct0. 404+ 
5'Fac. 1, it was held by the whole court, Birch: 
chat Minkes -of birch ſhall be i although of 
4wenty years growth, and more; and; after. fome 
adviſement, cooſulcation was awarded : and Cok# 
eted.one Leznard's caſe, 34 Eliz: to be ſo ad} waged. 
Gibf. 697. D40..907. 2 Cro. 199. 

This is a by lord Coke among other Brick: 
s,which ſhall not.pay tithe, becauſe of the 
—_ e of the earth, and not annual; and it is ſaid; 
that 18 E/iz. a prohibition was granted to ſtay ſuix 
for bricks in the ſpiritual.courc, wpgn ſuggeſtion of 
the gezeral immunity; which batb alſo been confirm- 
ed, and upon the ſame-ground, by a latter judg- 

' ment. 
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| ment. Nor ſhall tithe be. paid 'of 'the wood cut 


down for burning of bricks, ſo far as ſuch bricks 


_ are applied to the repair, or neceſſary inlargement of 


the owner's houſe ; which circumſtance'it 1s (and 
not-the exemption of the -ricks) that gives privi- 
lege to the wood. 2 [nft. 631.  Gibſ. 678. 

It was held in- the caſe of Price and Maſeal, F2 


Fac. 1. that broom 1s tithable, notwithſtanding it 


was ſaid to be dug up in order to bring the land to 
tillage, which inthe end would be for the benefit of 
the parſon. But when iy was ſuggeſted 1n'the court 
of King's Bench, 28 Car.*2. that the defendant inthe 
ſpiritual court did keep a houſe of hufbandry, and 
uſed the broom to burn; the plea was admnted, 


and prohibition granted: - G1&/. 678. . 2\Buiſt, 240. 


| The tenth calf is due to the parſon de jure com- 


muni,to be taken when it-is weaned, and not before; 


and it is recoverable in the ſpiritual court, as ap- 
pears from a writ of conſultation in the® Regiftey, 
And in cafe there are fewer than ten, it hath been 
adjudged a good cuſtom, (and the cuſtom evidenr- 
ly ſprung from the. canon law) and if there are 
teven, the parſon ſhall have one calf; if under ſeven, 
then a halfpenny, or what cuſtem ſhall dire& for 
each calf. But whereas the canon law leaves it to 
the choice of the parſon,. when there are under 


| ſeven, whether he will proceed in that. manner, or 


let them run on till one becomes que in the enſuing 
year; the common law will not allow of this, be- 


cauſe tithe mult be paid annually; and fo, when the 


parſon ſued for a ſeventh calf-becoming due in that 
manner, prohibition was granted. vo C8. om 
x Rol. Abr. 648. Latch. 254. 

-In the caſe of 'Egerion and Still,” T. 1725, it was 
decreed, that where there are above ten calves, 
lambs, pigs, or the like, the tithe of the odd: num- 
ber above ten ſhall be paid according to the value, 
and not be carried over to the next year, Bunh. 19 : | 
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A cuſtom of paying the tenth part of - the price 


for every calf that is fold, is a good. cuſtom. Guy. 
678.' 1 Rol. Abr. 648. 


The diſtintion of cattle, as tichable, or not Cale. 


tichable, hath been already ſettled under the head 
of agiſtment; and it may be a general rule, that 
ſuch cattle as be diſcharged from tithe of agiſt- 
ment, are (conſidered per capita, and not in their 
product) diſcharged from all other tiche, and have 
a right«o plead an abſolute immunity ; but cattle 
within the pariſh being liable to the tithe-of agiſt- 
ment, are alſo liable to any other cuſtomary rithe. 
Gibſ. Cod. 678, 3 Cre. 786, © 

The payment of tithes for other cattle which 
are liable to tithes, (as lambs, colts, calves, &c.) 
3s not a ſufficient ſurmiſe. to be diſcharged of the 
tithes of dry cattle in general ; becauſe ſuch. pay- 
ment 1s not more than what was due, and cannot 
therefore be in fſatisfation for the re of any 
other. thing. . Gib/. Cod. 678. 

ln the- le of Fox v. Hyde, aha the point- 
was, £0 eſtabliſh a- Modus for the non-payment of 
tithe for the herbage of dry and unprofitable cat- 
tle, in conſideration that after the graſs was cut, 
the pariſhioner at his own coſt and charges did 
make the tithe-graſs into hay; though it was proved 
thatthe pariſhioners, time out of mind, had paid 
no tithe of this herbagez yet the court held it to 
be a material objeftion- againſt the Modus, that fo- 
reigners, being our of the pariſh, made- the- tithe 
graſs into hay, and yet paid tithe herbage z. and 
that it would be too much in a court of equity to 
eſtabliſh this Modus; eſpecially where it was in- 
ſiſted on, (as. in this caſe). that the pariſhioners ' 
making tithe-graſs into: hay, did not only excuſe 
the herbage of - chat ground from, tithe-herbage, 
but alſo all the tithe-herbage that the pariſhioner 
Was £0 pay for any land he depaſtured' within the 
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pariſh, though it might be a great parcel of paſ- 
ture-land, and th the ſame might be fed all 
the year. Gib/. 67 8. 2 P. Will. c90. © 

Alchough the nh colt, calf, or lamb be paid, 
yet if any of the reſt be reared, and ſold before 
they yicld profit to the parſon, or be uſed for the 
plough, a tithe ſhall be paid of them, Gibſ. 678. 
Hetl. 86. 

| An inhabitant in one pariſh has arable lands in 
another ; and refolved - that he ſhal] only be ex- 
evſed from payment of agiſtment for the cattle de- 
paſtured in that other pariſh; ſo far as they are 
actually employed in ploughing in the ather pariſh; 
for the parſon ovght to have ſomething in lieu of 
the loſs of thoſe tithes, which can only be of the 
plowing of the acres in the neighbouring pariſh; 
1 Lad. Raymond, 129. | 

Tithe of cattle feeding upon waſtes or commons, 
where the bounds of pariſhes are uncertain, ſhall 
be paid to the incumbent where the owtier inhas 
biteth, (as is expreſsly provided in ſtat, 2 Fg. 6, 
cap. £1 .) unleſs by cuſtom or preſcription they be 
limited to ſorne certain incumbent. Gf. Cod. 678, 
Sav. 66. 

This, as being of the ſubſtance of the earth; 
and part of the frethold, hath been declared and 


- adjudged hot to be tithable, 2 Inft. 631. 1 Mod, 
Rep. 33. 2 Reb. 596. 


Tithe vf cheeſe can only be due, where tithe is 
not paid of the milk ; and payment of the tenth 


| cheeſe in one part of the year, (as from May-day 
ill the- firſt of Auguſt) may be 4 good preſcription 
for diſcharge of Rithable milk for the twhole year, 


Git. Cog, 678; 1 Cro. 698. Mp. 
\ In the Regifer a conſultation is Srovided, where 


prohibition hath been granted in caſe of ons 
Toon Gidf, _w_ "Rep: ; <a + 
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" Bill by the rector of Radnage, in the county of 
 Beckingham, for. the tithe of black cherries and 


other things. ' As to the black cherries, the defen- 
dant inliſted they grew wild. in hedges and waſte 


places, and ſerved for fencing his grounds; buc 
the defendant was decreed to pay the tithes of theſe 


cherries. Mich. 1924. Bunb. 184. 

| In the ſeventeenth year of Fames I. theſe woe 
ahudged to be timber in Buckinghamſhire, and 
other parts, where other timber is ſcarce; and, as 
ſuch, to be diſcharged of tithes. Gibſ. 678. 2 
Rol. 8 

Upon a prohibition to ſtay ſvit in the ſpiritual 


court for tithe chicken, it was reſolved, that they 


were ou tithable, becauſe the eggs were tithed, 


_—_ 2 Ral. 83. 

his is ; diſcharged of tithe, as being of the ſub- 

ſtance of the earth. 2 Inſt 651. March 58. | 
In the caſe of Wharton and Liſle, it was ſaid by 

Dolben and Eyres in the King's Bench, that it had 


been ruled at the aſſizes, that if a man fow his land 


with clover, and make his profit of the ſeed, this 
deing a grain, the parſon ſhall have a tithe of it ; 


but if he convert it into hay only, and make his . 


profit of the hay, the vicar being endowed of 


tithes of hay, ſhall have it as a ſmall tithe. Gzb/. 


405. Shin. 341. 

The court ſeemed to chink that clover and 
vetches, cut green, and given to cattle uſed in hut- 
bandry, ſhould pay no tithes. Bunb. 279. 

Doctor Watſon ſays, the tithe of clover gras 


ſhall go to him that bath the tiche hay. Wai. 


6. 39. 
And in the cole of Franklyn, and the maſter and 
brethren of Sr. Croſs, T. 1721, the vicar being 


endowed of tithe hay, it was decreed, that he was 
thereby intirled to clover, ſaintfoin, and rye grals, 


which are ſpecies of hay, vVhich..s | the genus. 
'Bunb. 79- 
F 4 But 


” 
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But the ſeedof clover in its nature is a ſmall tithe, 

Wat. c. a9. | Ltd : 
- Thus in the caſe of Yallis againſt Pain and Un- 
derhill, H. 1938, a bill was exhibiced 1n the Exche- 
quer by the plaintiff Yallis, who was tenant or far» 
mer under the impropriator of the great tithes in 
the pariſh of Prittlewell in Kent, and infiſted that 
the defendant Pain {owed a field with clover which 
was cut for hay, and that he let the after-math grow 
for ſeed, which was cut and threſhed for ſeed, of 
which the plaintiff 'ought to have the tithe as a 
great tithe. The defendant Pain inſiſted that he 
had paid to the plaintiff for the tithe hay of his clo- 
ver; and that the after-math of clover ſtood for 
ſeed, which was a ſmall tithe, and .payable to the 
vicar. And Mr, Underhill, the vicar, inſiſted upon 
the tithe of clover ſeed as a vicarial or ſmall tithe, 
By the depoſitions of ſeveral witneſſes, it appeared 
that the difference between: clover cut for hay, and 
that cut for ſeed, is conſiderable ; when made into 
hay, it is cut while the graſs is green, and fit for 
cattle to eat ; when cut for ſeed, it ſtands till the 
ſtalk is good for little or nothing, and the ſeed is 
the only thing of value, or regarded. It - was ar- 
gued for the plaintiff, that clover ſeed is in the na: 
- -ture of it a great tithe, and therefore due to the 
plaintiff; for as tithe hay is due to him, the ſeed of 
that hay muſt of conſzquence belong; to him alſo; 
that where the parſon 1s intitled to tithe hay, he 
will be intitled to the hay made of clover,: as well 
as of other graſs: and if to the hay, likewiſe to the 
feed.. On the other ſide it was inſiſted, that clover 
ſeed is in its nature a ſmall tithe ; that the tithe of 
no ſeed was ever looked on as a great tithe; 
and as to what was ſaid, that the (ſtalk and 
ſeed ſhould go together, it is frequent that the ſeed 
or fruit of trees go to the vicar, when the tree 
-poes to the parſon : wood is always reckoned 3 
| © "great 


Taws concerning Tithes, 
great tithe, and goes to the reQor, unleſs the vicar 
be ſpecially endowed with it ; but acorns, as well 
as the fruits of all other trees, are always held as 
ſmall tithes. Lord chief baron Comyns delivered the 
reſolution of the court, that by the canon law, as 
long as the diſtintion' hath been made between 


great and ſmall tithes, which is as ancient as ap- 


propriations'to the religious houſes, who uſually in- 
groſſed the great tithes, but left the ſmall tithes to 


the curate; all ſeeds have been reckoned'as ſmall. 


tithes. The common law feems: to follow the ca- 
non law in this point. And all the reſolutions re- 
lating to tithes, which proceed from things newly 
introduced into England, have -held them to be 
ſmall tithes, as ſaffron, woacl, flax, hops, tobacco. 
As to clover ſeed, there doth nor appear to have 
been any expreſs determination in this point : but 
it 18 a ſeed, and all ſeeds are mentioned as ſmall 
tithes. Ir is true that clover graſs made into hay 
1s of the nature of all other graſs made into hay, and 
conſequently muſt belong to the parſon, or other 
who is intitled to tithe hay; but it does not follow 
when it ſtands for ſeed, and is not made into hay, 
'that the ſeed may not be ſmall tithes, Rape-ſeed, 
carraway-ſeed, turnip-ſeed, muſtard. ſeed; are 
ſmall tithes; but if the herb be growing with other 
graſs, and made into hay, it would be great tithe. 
And all the barons agreed in opinion that the 
plaintiff*s ' bill ſhould be diſmiſſed : baron Parker 
ſeemed to doubt, as it partook of the nature of the 
ſtalk from whence it was taken. Comyns 633. 
And it hath been decreed ſince this cafe, that the 


"ſeed of clover is a ſmall tithe. Bunb. 344- 

A Modus may extend to clover, although of late 
enly brought into England, if the Modus be ſuch 
'as covers all tithes of hay. Bunb. 20. 

"This is one of the things which lord Coke exempts Coal. 
from payment of _ as being of the ſubſtance 


of 
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of the earth, and not annual; and therefore tithe 
being due only by cuſtom, a prohibition hath been 
granted to ſtay ſuit for it in the ſpiritual court, 
once 13 Fac. 1. and again, 18, 19 Car, 2, Gidf, 
Cod. 678, 2 Inſt. 651. 3 Bulſt, 114. 2 Keb, 


I77. T 

IT heſe are tithable in the ſame manner as calves, 
which ſee before, There is in the Regiſter a con- 
ſujtation, among other things, de pullanis proveni- 
entibus de equitio ſuo. Gibſ. Cod. 678. Reg. 49+ 

And gencrally, the #ime of payment of the tithe 

of calves, colts, kids, pigs, and ſuch like young 
cattle, is when they are ſo old that they may be 
weaned, and live without the dam upon the ſame 
food that the dam eateth; unleſs the cuſtom of the 
place confine the payment to any certain time or 
age.. Deg. Þ. 2. c. 6. 


Upon this head the books generally ſay, that 
conies, though the property of particular perſons, 
for the ſtealing of which an ation lies, yet being 
Fere Nature, are not tithable of common right, 
and that therefore when they are ſued for, it muſt 
be upon. the foot of cuſtom ; for which reaſon 
prohibition hath generally gone. But in the caſe 
of. Jones and Gaſtrel, it was ſaid by Dederidge, and 
agreed to by the court, that tithe ought to be paid 
of conicsz by which general expreſſion they muſt 
meang. of common . right. Gibſ. Cod. 678. 2 Rl. 
458. 1 Keb. 602, 2 Keb, 141, 452. 
It hath been ſaid, that the diftinQion in this 
caſe is, that conies /pent in the houſe ſhall nor pay 
tithe, but ſuch as are ſold ſhall pay z which dif 
tinction I find frequently uſed in the caſe of pi- 
 _ geons, but it hath not, I think, been duefly ap- 
 Þlied to contes; though it may be ſo applied with 
as good or better reaſon, conſidering the great pro- 
firs which uſually ariſe to the owners from watr- 
| of g 
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In the- caſe of Walton afid Tryon, 1751, & bill 
as brought by the plaintiff (amongſt other things) 
forthe tithe of rabbits, in a warren called 4/2burff's 
warren, And he proved by the former incum- 
bent's book, that the ſame had been compounded 
for; by payment of twenty ſhillings in money, and 
four couple of rabbits: For the plaintiff it was 
argued, that it is a gfeat queſtion whether this be a 
predial, mixed, or perſonal tithe, Cuftomary tithes 
are generally deemed perſonal. tithes ; and if ſo; 
then. a payment in lieu of tithes will be. good. 
Rabbits are of thiat nature, that they are difficulre 
for the parſon to ger them, the times of taking 
them uncertain, and therefore a ſmall compoſition 
probably was taken for them. Suppoſe a compo- 
ſition was made for hay, originally at 5/7. and af- 
terwards a new. agreement was made for 44. and 
one, load of hay,; this would be good, and an 4/- 
ſumpfit would lie. The patſon's book proves that 
ſeveral couples were paid, and money alſo; and 
that book 1s always held to be good evidence.— 
For the defendant it was anſwered, that this tithe 
can only depend on a cuſtomary immemorial right, 
and ſo ought to be laid in the bill. Here it 18 laid 
to the tenth of the rabbits in kind, and the plain- 
tif demands it as fuch. Bur his evidence is di- 
rectly contrary.. For by that he proves a compo- 
ſition in lieu of tithes for them. Therefore, as 
his evidence contradiCts his manner of laying his 
prefcription, he muſt fail in his ſuit. As to the 
retor's book in this caſe, it is very modern, for it 
goes no further back than the year 3728. This 
indeed may be evidence of payment, but it can 
hever be admitred as an evidence to ſupport the 
right, By the lord chancellor Hardwicke : the 
plaintiff by his bill demands tithes, in kind, but 
there is no evidence of that. Theevidence offered 
1s, that four couple 'of rabbits have always been 
ſent and delivered at the parſon's houſe by the 

warrener, 


Copper-mill, 


Cora. 


bound to {et it up in heaps, unleſs the cuſtom of 


up into ſheaves, cocks, or ſhocks; and if the 
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warrener, and twenty ſhillings a year paid, -and {6 
proved by the former incumbent's book. Andf 
the argument by the plaintiff from this evidenceWi 
is, that this 1s a compoſition for tithes in kind; and 
rightly argued, for the Modus would be too rank, 
But the great thing with me is, this twenty {hil. 
lngs a year, For the four couple of rabbits can 
neither be Modus nor compoſition. Indeed pays 
ment of part of a.thing in money, and part in 
kind, has been held to be good. Bur I can deter. 
mine nothing on this queſtion, but it muſt go to 
be tried as to the cuſtom. 2 B. E. L. 434. 

See Mail. Eb | 

Is a predial great tithe, and is tithable according 
to the cuſtom of the place; and is commonly rtithed 
by the tenth ſhock, cock, or ſheaf, where the cul- 
tom of the place is not otherwiſe. God. Repert, 
Can. 393. | 
* Ot common right, the owner of the corn ought 
to cut down and prepare the ſame, and to make it 


owner refuſe to do it, the parſon may ſue him for 
the ſame in the ſpiritual court ; but then the ſuit 
ought to be ſpecial, for not ſetting them forth in 
cocks, and not generally, for not ſetting them forth, 
But having made the corn into ſheaves, he 1s not 


tc. teh mona AY _—— <— 


the place oblige him thereunto ; but having bound 
It into ſheaves, or made it into cocks, he may { 
forth the tithes thereof, and thereby they become 
lay chattels, and then he may heap his own ſheaves 
or do with them as he pleaſeth; and the tithes being 
ſet forth, the owner is not bound: to watch or look 
after them -till the parſon carries thetn away 
Watf. c. 49. vp bt . +45 

| It the cuſtom of the place be, to meaſure forti 
to the parſon the tenth part of the corn. whill 
growing vpon the land ; it ſeemeth thar'this man 
wh E646 be Fine $rgqay ito : 17 net 
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ithe of corn, the tenth land of corn, beginning at 
ſuch land as 1s next to the church; | this cuſtom 15 
Woood ;' but when in ſuch caſe the pariſhioners by co- 


uſtom be to the parſon, ſo ſufficiently as their other 
and; and the parſon therefore did ſue in the ſpiri- 
tual court generally for the tenth ſheaf and ſhock, 
ind a prohibition was awarded, becauſe it was ſaid 
hat the parſon might have his remed yat the com- 
mon law for the fraud; yet afterwards in the ſame 
caſe a conſultation was granted ; Y/ray, chief juſtice, 
ſaying that this cuſtom was againſt common reaſon. 
Walſ c..49-.: 2: P-Will, 659.1 + i 

If the cuſtom be, that if--the odd ſheaves or 


tithed, by reaſon that they ſet up the tithes-1n 
heaps.or ſhocks, which of common right the own- 
er of the corn is not bound to do, the owner 1s not 
bound to divide the ſaid ſheaves or ſhocks, and ſec 
forth the tenth thereof, for that ſuch cuſtom upon 
luch conſideration is good. Hatf, cr. 4g. _ 
The archbiſhop of York was intitled, in zure ec- 
defie, to the reftory of Milton in Yorkſpire,. and 
In 1733 granted a leaſe, for three lives, to arch- 
deacon Hayter, who made a derivative leaſe to one 
Taylor z and this bill is brought by the archbiſhop 
and Dr. Hayter, for an account of tithes in kind, 
and to eſtabliſh the cuſtom of ſetting out the corn 
In ſtooks or ſtacks. © tg 
It was objeed, that there is no foundation for 
this bill, becauſe Dr. Hayter having made a leaſe to 
Taylor, is not- intitled to any account, and cannot 
maintain a. bill to eſtabliſh a cuſtom of ſetting out 
In ſtooks or ſtacks, which is a mere right. 
Lord Chancellor: I am of opinion the bill to eſta- 
bliſh the cuſtom is well brought; and that the per- 


lon 


Wicr of tithing: ought to be: obſerved; or if the 
Wcuſtom be, that the parſon ought to: have for his. 


in to defraud the parſon, did not- manure and 
Wow ſuch lands, the corn of which would by the 


ſhocks, under the number of ten, ſhall' not be 


A leſſee of 
reQtory for 
taree lives, 
who had 
made a deri- 
vative leaſe, 
brings a bill 
for tithes in 
kind, and te 
eſtabliſh a 
cuſtom of 
ſetting out 
corn in 
ſtooks: Lard 
Hardwicke 
held the bill 
is properly 
brought, 
though the 
tithes are 
out in leaſe, 
to prevent 


collufion be=- , 
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eween a lef- fon who is intitled to-the'inheritance is proper 


ſee and oc- 
Cupicrs, 


| In tithe bills; though 1 know the rule of this cou 


a demand for tithes in kind, though-the chargei* 


 bourhood of York, which was one of the greait 


| the diſſolution; but the evidence of this-exemptidl 
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made a party, notwithſtanding the tiches themfely 
were out in leaſe at the time for which the accouy 
is prayed; for otherwiſe it might introduce gre 
inconveniences by a colluſion between rhe leiley 
and occupiers; and that a bill may be even brough 
without praying an account, to eſtabliſh a men 
right only, appears from the common caſe of bil 
for eſtabliſhing Meoduſſes, and therefore ſhall diret 
an iſſue to try the cuſtom of .the ftacks or took 
The courſe of proceeding in the court of Zxche 
1s to decree an account of tithes from the filing d 
the bill, bur it will be time enough when the cauk 
comes back after trial, to ſearch for precedents he 


in general is, where @n account is dizefted, tha 
it ſhall be carried down even to the time .of thi 
maſter's report, and not to the filing of the bil 
only. The plaintiff could not properly amend hi 
original bill, by filing new matter which has ariſe 
ſince the original bill, but oughtto have brought 
ſupplemental bill; but then the. defendants ſhoull 
have taken advantage of this defeCt.in form, by 
demurrer, and it 1s too late to make the objetion 
after they have anſwered. "5 

Next, with regard 40 the matter of right, as tl 
lands for which an exemption isinfiſted on, againk 


the bill is general, yet in the anſwer.you muſt the 
the exemption of the-particular.claſes, which 4s ad 
done in this cafe, The queſtioa of right is upoi 
an exemption claimed of all the:lands that did bel 
long to the monaſtery of St. Mary, inthe neig! 


-abbies diffolved by thetat. 2x Hen. 8. © 

It is certain they are diſcharged inthe hands of tt 
crown, and their grantees, inthe fame manner 4h 
-were in the hands of the-manaftery at the time 0 


depend 


depends upon uſage ; now it tas beep very Tight- 


ly ſaid, that a poſtctior uſage is evidence'of rhe 


antecedent, and has been always allowed fo in caſes 


of chis nature: for what other evidence can be had? 
It has been obje&ed, there has been unity of poſ- - 


ſeſſion of the lands and the tithes in the Srapleton fa- 
mily, and that occaſions the obſcurity, and accounts 
for the non-payment of tithes; but the ancienr leaſe 
produced by the defendant, where there is a cove- 
nant that one of the anceſtors of this family ſhall 
hold cithe-free, is an anſwer to this obyeCtion. 

; The next queſtion is, as to the real compoſition 
for main meadow of about two hundred acres ; in 
which ir is inſiſted, five geres, called 7i7he acres, are 
ſet apart in lieu of tithes for the reſt. Tr is very 


W natural td think that the denomination of tithe acres 


W aroſe firſt from thoſe acres being ſet apart from the 


reſt, in lieu of tithes; and it is a ſtrong circum. 


tance in favour of the defendant, toſhew that this 
meadow is exempt from tithes. It has been ſaid, 
and very rightly, a Modis to take-part of the tthes 
W for the whole, could-never have been at any time a 
ſatisfaction for the whole, and:has always been held 
a void cuſtofn ; bur in this caſe it is impoſſible to 
ley, whether three hundred years age five aczes 
might be a ſufficient compoſition for the tenth part 
of the whole, -and therefore the objeCtion fails as 


© the inequality 'between five acres and two hun- 


dred. There are ſo many obſcurities, that the 
court cannet determine clearly, without direQting a 
tial at law; for a jury will have much better op- 
Y portumities of unravelliog this difficulty from a view 
AY of the lands themſelves, and the boundaries, &c. wilt 
efteQoally quiet the queſtion. Firſt iffue, as to the 
manner-and-method of tithing. - Second iſſue, as 
tothe exemprion. Third iffue, as to the real com- 
ſl poſition. 2 #kyn's Rep. 136. Feb. 21, 19740. The 
_ =rchbiſhop-of York and Dr, Hayter verſus Sir Ales 
Seton and others. | | 


/ 


See 


x 
CY 
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Cuſtom, See page 23 to 52. 
if Deer. | Theſe are ranked by my Jord Coke among the 
| things that are Fere Nature, and therefore no 
tichable,. without ſpecial cuſtom. And .this con: 
tinues to be the current doctrine, notwithſtandin 
the large trafts of lands taken up by them, (which 
-might otherwiſe yield great profit to-incumbents,) 
and the difficulty the law makes in avoiding the 
Modus, when, ſuch tratts come to be diſparked, 

Grb/. 679. See Park. 

Dotards, Dotards, or old decayed trees, having been once 
privileged, as Sy/va Cadua, ſhall not pay tithes, 
though afrerwards they become rotten, and are cut 
down for the fire: and yet it is certain the foun- 
dation of the privilege, (viz. their. uſefulneſs in 

' the way of timber) is gone ; and fo the privilegs, 
if ic {ubſiſt at all, muſt ſubfiſt without, foundation; 
and though More reports the caſe as clearly deter- 
mined, Coke ſays the court was divided. . Gib/. 679, 
Ao. 208. 2 Cro. 101. 

Doves. Theſe being kept in a dove- {Re bi may pay 
tithe, by cuſtom. Gibſ. 679. 1 Vent. 5. 

Eee. It. was adjudged, 14 ac. 1. in: the caſe of Lt 
and Collins, that the paying thirty eggs in Lent, is 
a good Modus tor all tithes of eggs. But the gene- 
ral rule is, that where tithe is not paid of chickens, 
there it is due of eggs; and the Modus juſt nov 
mentioned ſeems to croſs the rule of the law, that 
every Modus ought to be ſomewhat (as to kind) dit- 
ferent from the thipg that is due, If a certain 
number of ſheaves, for all corn; or a load of hay, 
for all hay, it is ill; it ſeems by no means clear hov 
thirty eggs for all eggs can be good, allowing. them 
to be things that are de jure tithable, which 1s not 
denied. Bur the diſtin&ion here taken is, that the 
thirty eggs are to be paid whether he has hens.o! 
no, and alſo are tg be' paid at a certain.time z and 


ſo that payment, In the manner of it, differs from 
| ".". 0 
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the payment of the tithe, 1 Rot. Abr. 64y: bh 
Salk. 656. |; | 

Per Holt Ch. J. Where the cuſtom is to pay thirty 
eggs in lent, the cuſtom binds the pariſhioner to 
the payment of ſo many at that time; and whether 
he have hens or not, he 1s obliged to it; ſo that 
he may be obliged to buy eggs to pay the parſon ; 
and that makes it a good cuftom. But if the cuf- 
tom was that he ſhould pay thirty eggs of his own 
hens, the cuſtom would be ill. Ld. Raym 360. 

This is agreed on all hands ro be timber, and Elm. 
within the privilege of Sy/va Cedua, or wood of 
twenty years growth, ſo as to pay no tithe, if it be 
of or above twenty years growth. Gibſ. Cid. 679. 
vee Hood, EN 

Upon a motion for a prohibition, the caſe was, Faggots. 
the defendant. libelled in the ſpiritual court for 
tithes of faggots made of loppings of trees; and 
the ſuggeſtion for a prohibition was, that theſe 
loppings were cut from the ſtumps of timber-trees 
above the growth of twenty years. And it was 
alledged that ſentence was given in the ſpiritual 
court, and therefore the plain:iff comes here too 
WW late to have a prohibition. But per Holt Ch. }. 
MM The ſentence will not hinder the having a prohibi- 
MW fion in any caſe, but in caſe of prohibitions ground- 
' <£d upon 23 Hen. 8. cap. 9g. for citing ov of the 
Wl dioceſe. But becauſe the plaintiff had not pleaded 
-W this matter in the ſpiritual court, they denied the 
LY prohibition, becauſe the ſpiritual court has a general 
+W Juriſdiction of tithes z and if any ſpecial matter 
' deprives them of their juriſdiction, it muſt be 

pleaded there. And if it had been pleaded there, 
and iflue joined .upon it, and upon the trial it had 
el been found not to be Sylva Cz27{ua, it had been 
oy well, -But if they had refuſed to admit the plea, 
y prohibition ſhould have been granted, Mich. 
ny 1 Ann. Dike V. "_ _ Rags: 835. 


16 : <= 
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It was held, 7: Fac. 1: in Smith's caſe, that if 


| the parſon hath had tithe-corn one year, and the 
land lies fallow, without ſowing, the next year, 
Inf order to be ready for plowing or ſowing the 


third year, that the parſon ſhall not have tithe for 


the ſecond year; and a very good reaſon is given 
for it, becauſe its lying fallow meliorates the land, 


and gives the parſon a Jarger tithe the third year, 
Gro). Cod. 6794 1 Rol. Abr. 642. 

But in the next reign, 15 Czr. 1. -it was ſaid by 
Berkley, juſtice, that if the occupier of the land 
will not plow and manure tithable lands, thereby 
to prejudice the parſon;” in ſuch caſe the parſon 
may ſue in the eccleſiaſtical court to have tithes of 
that land, which is a juſt and reaſonable conceſ- 
ſion z but ſuch is the difficulty of proving inten- 
tions, that, in reality, it amounts to little. Gil, 


Cod. 656. | 


Theſe, being drained, ſhall not be privileged 
for the firſt ſeven years under the name of barrim 
land. Gibſ. Cod. 679, See p. 20 to 22, 

See Heath. | 

This tithe hath been declared, in its nature, to 
be perſonal, and therefore not to be taken in 
kind (or by every tenth fiſh) bur by a juſt” conli- 
deration in money, dedu#7is expenſis ; as was afhrm- 
ed in the caſe of Goflin and Harding, 14 Car. 1. 
Upon which foundation it was ſaid by Doderiage, 
that if the owners of a ſhip do lend it to mariners 
to goto an iſland for fiſh, and are, in conſideration 
of ſuch loan, to have a certain quantity of fiſh 
when they come back, no tithe ſhall be paid by 


the mariners for what is given to the owners, be- 
cauſe they are only to pay for the clear gain. But, 


by cuſtom, fiſh may be payable in kind, (though 


leſs than the tenth will do, becauſe not de jure 


tithable) as was adjudged (1 Fac. 1.) in the caſe 
of tithe pilchards, where the tithe of ohe moiety 


\ (in kind, as I ſuppoſe) was declared a good cuſtom 


for 
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for the-whole: and of other fiſh at 7armouth, where 
the owner's part was to be firſt ſeparated, then the 
reſt divided into ten doles, and the tenth dole to 


' be divided between the ? pal and the town; and 
'in the caſe of Sheppard and Penroſe, where the 


payment of the twentieth fiſh was adjudged to be 


good. Grbſ. Cod. 679. 1 Rol. Abr. 656. 1 Lev. 
df is ſaid that no tithe can be demanded of fiſh 
caught in the ſea, becauſe they are in no certain 
pariſh; which diſtin&tion cannot be meant of taking 
tithe in kind, becauſe that is as expreſsly denied of 
fiſh in rivers, that they are tithable de jure, though 
within the precinQs of certain-pariſhes, and taken 
by one who hath a particular f{ery; and therefore 
as the ground of the exemption in both ſeems to 


be one and the ſame, (viz. that fiſh are Fere Na- 


ture, and not tithable de jure, but upon the foot 


of «yfow7 only) {© with regard to the perſonal tithe 


that is due, it ſeems to THaxe 20 difference that 
fiſh at ſea are in no pariſh, as long as the fiſherman 
dwells and lands in a pariſh. Gibſ, Cod. ©9 3 
Cre.. 339. PR. of "Is. 


In the caſe of the earl of Deſmond, where Ty 


In a river are declared not to be tithable 4: jure, 
the river is deſcribed under the particular circum- 
ſtance of a commrn river, and not incloſed; which 


Thews' that it was then thought that fiſh in ponds, - 


and in rivers incloſed, and net common, were nof to 
be reckoned Fere Natur, bur to be de jure tithable; 
and that then being the property of particular per- 
ſons, who had the benefit of them, was a good 


reaſon why they ſhould be tithed. Gib/. Cod. 679. 


1 Rol. Abr. 636. pe 
A bill was preferred by the earl of Scarborough 
for the tithe of Eſh due by cuſtom, which cuſtom 
was laid for all fiſh taken at ſea, and brought to 
land, and fold within the pariſh of Hort, of which 
the plaintiff was the impropriate refor ; ſecondly, 
| I 2 ; tcr 
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for all fiſh ſold at ſea, and the veſſel came back tg 
the pariſh ; thirdly, for fiſh taken by the inhabi- 
rants, and fold at another port : although the plain: 
tiff did not prove his cuſtom as laid in the bill, 
yet, by three barons againſt the chief baron, an iſſue 
was direCted to try whether there was fuch cuſtom 
as laid in the bill, of whether any, and what cuſtom; 
though it was ſaid there never was any inſtance 
where either the plaintiff or defendant inſiſted upon 
a Modus or cuſtom, and did not prove it, that ever it 
went to a trial at law, it being eſſential to a Modus 
or cuſtom that it be certain. It was alſo obje&- 
ed that the cuſtom was illegal as it was laid ; for 
if it is a perſonal tithe, as inſiſted upon, (and as 
the court ſeemed to think) then a double tithe 
may be payable, not only in another port where 
the fiſh is ſold, but alſo where the fiſher inhabits; 

_ to which three barons againſt the lord chief baron, ſaid 
it was a good cuſtom z for .one tithe may be paid 

by cuſtom, and-one of common right. Bunb. 43. 
Bill for-tithe of fiſh according to cuftom ; the 
plaintiff in his bill ſet forth a former decree eſta- 
bliſhing his cuſtom in the pariſh zempore Car 2. 
and though there ſeemed to be no evidence by the 
defendants againſt the cuſtom, and the plaintff 
had the former decree ſigned by above one hun- 
dred and thirty pariſhioners, teſtifying their ac- 
quieſcence in the decree; yet the court ſent the 
plaintiff to an iſſue, reluZante baron Hale, Trin. 

1927. Banb. 239; "23 ® | 
$ill for tithe A. bill was preferred by the plaintiff as impro- 
oh payable Priator. of the reftoty of Pauli alias Paulin, in the 
the imprc= county of Cornwall, for the tithe of fiſh, and inſiſted 
F*iator upon this cuſtom, viz. that every pariſhioner of 
the ſaid pariſh and others; being proprietors or oc- 
cupiers of any fiſhing-boar, filhing ner, or other 
fiſhing crafr, which has been uſually tied, moored, 
or kept within any part of the rectory or pariſh, 
(when 
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(when not uſed in fiſhing) ovght to pay to the.1m- 


propriate reCtors the teath part of all great and 
ſmall fiſh taken 1n the bay, or adjoining ſeas, with 


ſuch boats, nets, or fiſhing craft, except fiſh. uſed | 


for bait for fiſhing, and 6h meaſhed in the ſleeves 
of nets called ſcines : and the plaintiff. ſer forth in 
his bill a decree obtained by his grandfather againſt 


one hundred and thirty pariſhioners, which was made 


upon a very folemn hearing, wherein all the then 


moſt learned counſel in England were engaged on. 


one fide or the other, and whereby the cuſtom, as 
now alledged (except. only as to the exception of 
fiſh meaſhed in the ſleeves) was eftablifhed, Bur 
nota, the bill in 168qQ alledged the cuſtom to be for 
inhabitants, &c. alone, and not * or others, 6c.”) 
The plaintiff alſo now inſiſted, that a year after 
the decree, one hundred and chirty of the then de- 
fendants, by indorſement on the decree, acknow- 
ledged the cuſtom, and there had been an acquieſ- 
cence ever fince until the year 1722, which was 
about forty years, 
The defendants infiſted, firſt, . that they ought 
not to be bound by this decree, there being only 
two of the preſent defendants who were defendants 
in the former cauſe. Secondly, that the cuſtom did 
not extend to driving nets, which of late years had 
been moſtly uſed, and ſeines neglected. Thirdly, 
that it was unreaſonable to Extend to inhabitants 
and others, and into adjoining ſeas out of the pa- 
Tiſh ; and therefore prayed an ifſue. | 

But the plaintiff's counſel inſiſted, that here was 
ſufficient foundation for a decree without ſending it 
to an iſſue; firſt, the former decree being ſo ſo- 
'lemnly obtained ; ſecendly, the indorſement by 


_ one hundred and thirty of the then defendants, twa 


of which were now alive, and defendants to this 


bill; thirdly, conſtant uſage and acquieſcence 
ſince, until the year 1722. 
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Foreſt, 
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' The lord chief baron and baron Comyns ſeemed. 


' to think this a ſufficient ground to decree for the 


plaintiff; bur the other barons, (2. Hale baron} 
doubting, and upon great importunity of the de- 
fendant”s S counſel, an iffue was directed to be tried at 
the bar, to try the cuſtom as laid in the bill, which 
came on to be tried at Weſtminſter in cur Seace Ne- 
wvember 6, 1728 ; and upon the trial, (which laſted 
fourteen hours) there was a verdiat for the plain- 
tiff, though the defendants gave pretty ſtrong evi- 
dence that drift nets were as ancient as ſeines, and 
no tithes had ever been paid for drift fiſh. (Neta, 
drift nets were looked upon as a fraud upon the 
cuſtom3) but the authority of the decree (when the 
matter was fully -conſidered) and an acquieſcence 
for forty-one years ſince, was too ſtrong to be got 


| over; and the verdi& was to the ſatisfation of all 


the court but baron Carter, The defendants ap- 
pealed from this decree to the houſe of lords, which 


was there heard February 26, 1729, when the de-. 


Cree was affirmed. Bunb. 2 50, 257, 258. 

This was adjudged to be a ſmall tithe, 14 Car. 1. 
in Noah Webt's caſe; ; and in the caſe of Wharton 
and Liſle, 5 Will. & Mz. was declared to continue 
ſo, notwithſtanding its being ſown in large fields. 
Gib/. Cod. 680. 1 Rol. Abr. 637. 2 Lev. 365+ 
Skin. 341, 255. Carth. 263. See Hemp. 

As lands which are in no pariſh pay tithes to the 
crown, ſo lands lying within the precin&t of a foreſt, 


| (though alſo in a pariſh) if in the hands of the king, 
do pay no tithes. Burt if a foreſt be diſafforefted, 
| and within a pariſh, it ſhall pay tithes; becauſe the 


not paying tirhes, in the hands of the king, was 
an immunity for hat time only, while it remained 
a place for deer, and was in the hands of a perſon 
who might preſcribe de non decimando, According- 
ly in the caſe of Comyns it was exprelsly declared by 
the court, © That a foreſt in the hands of a- os 
| . $6 ſha 


- © Laws concerning Tithes: 
« ſhalk-pay tithes.” Grb/. 689. Sty, 137. 1 Rob 
Abr. 655. Hetl. 60. 54 | 


_ Under this - name are commonly underſtood Fouts 


bens, geeſe, ducks, and turkies,, and though the laſt. 


of theſe have, been declared Feres Nature, and not 


tithable, (for what reaſon js not ſaid)” yet no 
queſtion hath ever been made concerning the other - 


| three, but that they are to pay tithes, (either in 
5, or, in the young, according to” cuſtom) but 
not in both, Giz/. Cod. 680. Mo. 599. 1 Rob. 
” 7, ET IT Et Ion | 
It is ſaid to have been adjudged 15 Car. 1. that 
if a fowler kill fowl and make profit of them, he 
ſhall pay a per/onal tithe, Gibſ. Cod. 680. 
'This comprehends epples, pears, plums, cherries, 
and the like, concerning. which there is nq quel- 


Fruit, 


tion, but that, when gathered, tithe in kind is due. 


Bur as to fruit-trees, my lord Coke ſays, that if 
they have paid tiche-fruit, and be cut down, and 
ſold in biller or faggor, they ſhall not pay tithe, 
for the fruit and tree be not of ſeveral kinds + but in 


the mean time it is certain that they yield profits 


of ſeveral kinds; and in thele caſes the profit to 
the owner is the foundation of tithe to the parſan. 
Gibſ. Cod. 680. 2 Inft. 652. 


It was adjudged in the caſe of Auſtia and Lucas, Fuel. 


that no tithe ſhall be paid for fuel of any kind 


that is ſpent in the pariſhioners own houſes. G12/. 
Cod. 680. 1 Cre. bog. Mo. gog, - 


If the defendant in ſoit for furzes keeps houſe of Fura, 


huſbandry, and makes it appear that he uſed the 
furzes for fucl, or ta make pen; for his ſheep, no 
tithe ſhall be paid : bur otherwiſe if ſold. Gibſe 


Cod. 680... 1 Mod. 609, 3 Keb. 635. Littl. 267.” 


Bill by the vicar of £yn/bam, in the. county of Ox- 
ford, for fix years tithe herbage and furze of a cloſe 


called Ambery, alias Hanborough cloſe, in the pre 
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Gardens, 


Geele, 


| bepaid to the vicar, but that the great cithes, herb: 


_ diffolved abbey of Eynſbam, and exempted by the 


title to the ſmall tithes, yet the court were of opi- 
-nion it was ſufficient, and decreed the defendant to 


. evoad, and the like, which are ſmall tithes, and may 


__ cuſtom be a parochial cuſtom, or extending to gar- 
- dens throughout the pariſh, - the enlargement of a 


Zaws concerning Cithes. 
of Eynſbam, the defendant inſiſted that they dif 


not know that the vicar was intitled to theſe tithes; 
that they were informed no tithes thereof ought to 


age and furze, (if any was due) belonged to the 
impropriator; and then ſay, that it was part of the 


ſtatute 21 Hen. 8. The plaintiff made out by his 
proof, that the vicar was intitled to all fmall rirhes 
within the pariſh ; that the great tithes were con- 
ſtantly paid to the impropriator, and gave One it- 
ſtance within thirty years, of a compoſition with the 
vicar for the agiſtment tithe'of this cloſe. The de- 
fendant's proof was negative, that they never knew 
tithe peid for this cloſe; and although 1t was ob- 
Jefted that a vicar ſhould have made out a fuller 


account. Hill. 1723. Bunb. 144, 145. 
Out of gardens is paid tithe of all garden-hetbs 
and plants, as parſley, ſage, cabbage, Mark 's, ſaffron, 


be demanded in kindz but ordinarily ſome cer- 
tain conſideration is paid for theſe things, either by 
cuſtom, or by agreement with the parſon. If the 


garden doth not make tithe due in fpecre; burother- 
wile, if it was a ſpecial prefcription for this or that 
garden. And the ſame thing is to be ſaid 'of or- 
chards. Gif. Cad. 680. 
. All the garden-ground in England ſhall pay tithes 

for different crops ; and turnips when they are pull 
ed out to pay tithes, though never ſo often ſowed, 
and though upon the ſame land. Bund. 10. 
Beſides whar hath been ſaid of the tithe of geeſe, 
anver the title of For}, (which ſee) we find that the 
feathers 


feathers of old geeſe faves and young, were li» 
belled for z aod to obtain a prohibition a Modus was 


ſuggeſted, that a young, gooſe with the. feathers 


yas paid the firſt of Auguſt yearly, in full of tithe 
of all geeſe and feathers. And feat being de zure 
tichable, and this maxim (that - a Modus ſhall be 
ſomewhat. different from the thing of which tithe 


W is co be paid) being alſo eſtabliſhed, a remarkable 


expedictit was hit on, that the keeping a gooſe fea- 
thered till the firſt of Auguſt, was more than the pa- 
riſhioner was bound to by law ; upon which prohi- 
| bition was granted. Grb/. Cod, 680. 3 Keb. 70g. 


j 


It was refolved,'s Car. 1, that a glals-houſe, the NONE 


profit of which grows by the labour-and induftry 
of man, ſhall not pay tithe in kind, Gib/, Cod. 
680. £Ziltl. 314. 


Divers things,” as to graſs ſtanding, have been Graſs, 


ſaid under the tithe of agiſtment ; bur with relation 
to graſs mowed, this may be added, which was re- 


ſolved. g:Car. 1, in the caſe of Crawley and Wells, 


that if one cut down graſs, and while it is in ſwaithes 
before he makes.it into hay, carry it- away, and 


give it to his labouring cattle, (not having ſuffici- 
ent ſuſtenance for them otherwiſe) no tithe ſhall be 
paid. of it,- which is expredsly againſt the com- 
mon law of the church, as delivered by Lyndwoed : 
De berb4 viridi, etiam non ficcatd, fi fic ſumatur vel 
neceſſaria. fit ad pabulum animalium wel beſtiarum, ſol- 
| Tenaa eft decima. 

And, (to tnention a caſe ſomewhat like this) 
when the inhabitants of divers marſhes and fenny 
lands, who uſed to gather a rough hay, called fen- 

ny-fodder, for want of ſufficient graſs to ſuſtain 
their beaſts in winter, alledged that they did this 
for the ſuſtenance of their beaſts, and the better in- 
creaſe of their huſbandry, and ought therefore to 
be freed from the payment of tithes; the court held, 


« That 


90 


Gravel, 


«© Fhat this ſurmiſe was not ſufficient ; for one may 


Laws toncerning Titheg. 


5 not preſcribe in non decimando ; and in that it iz 
* alledged they beſtow it upon their cattle there, 
« that 18 not any cauſe of diſcharge ; ſo they may 
s preſcribe for corn ſpent in their family, or for 
*. corn given for provender to their cattle, where: 


 ** by no tithes ſhould be paid. bþ Gibf. 680, 2 Inj, 
651. I Mod. Rep. 3 LY 


- This is one of the things which are exempted by 
the general rule, as being of the ſubſtance of the 
earth, according to the maxim of my lord Cike, 
and alſo a later reſolution, Ann. 21 & 22 Car. 2, 
GO-008, 7: : 

The tithe of bazle, bolly, willow, white-thers 
&c. being ſued for in the ſpiritual cquyr, prohibi- 
tion was moved, and (as it ſeems) qbtained, upon 


theſe ſuggeſtions, that they were of twenty years 
growth and more, and, by the common cuſtom of 
the place, were uſed for timber to build and repair 
their ploughs. Czb/. Cod. 680, Nov. 31. 


Mcduſſes have been. pleaded for diſcharge of pay- 
ment of all cithe for hay, in conſideration of one or 
more loads of hay z and when it hath been ob- 


Jected that this, being a recompence of the ſame 


kind, could not be a good Modus, they alledged 


| further, that the owner had not only cut down the 


parſon's ſhare, and ſet it out in graſs cocks, but 


| had alſo made it into hay: for him, which was 


more than by law he was bound to do; and 
that, in conſideration of his labour, he ought to be 
diſcharged ; in which caſe, x3 Fac. 1. the Modss 
was denied by Coke and the other juſtices, becauſc 


' the making it ihto hay was no more than what by 


law he was bound] to do. Accordingly the thing 
which the ancient conſtitutions of - the church of 
England make payable to the parſon, is decimee 4 
Janis, not de gramine; and  Lyndwoed o__ Lhe 

| place, 


_ Laws ſibang Cithes.” 


place, at the fame time that he ſays the words fis- 
mm may be extended to gras, (to make, graſs, that 
is ſo carried away for 'the preſent ſuſtenance of 
cattle, a' thing tithable within that conſticution} 


makes herbam ficcatam to be the ordinary 'con-' 
fruction of the word fanum. And if we ſuppoſe 


the ſetting out in graſs to be the common law of. 
tiching, 1t 18 wonderful that we ſhould meet with 
no remains of that way in our ſtatutes or conſti- 
tutions, or even in common ſpeech, but that the 


current language ſhovld have always been, what _ 


it ſtill continues, decime de fenis, tithe of hay, ortithe 
out of hay. Gib/. Cod. 680, 681.1 Kot. Ar. 644- 
Hetl. 147. See Cattle. 


However in ſeveral caſes, where this point of | 


tithe-hay and of after-maths, hath come in queſ- 
tion, it hath been held that the owner is not 
bound to make it into hay unleſs the cuſtom of the 
place oblige him to ir ; but that of common right, 
and cuſtom 'apart, it is ſufficient if it be ſet into 


oraſs cocks, and (fo tithed) be left wholly to the ' 


care of the parſon; and that therefore the owner's 
making it into hay may be a good foundation of 
diſcharge. And in the caſe of Hide and Ellis the 
court went further, and "declared thar if the cuſ- 
tom was to meaſure out the tenth acre of grafs 
for tithe, it would be a good cuſtom, and the par- 
ſon ſhould mow ir, &;. at his own charge. Gi8/. 
Cod. 681. 2 P. Will 523. Hob. 250. See Af- 
ter-math. 


Bur Where he pariſhioner is not obliged” by 


cuſtom to make the tithe into hay, the parſon, of 
common right, and without alledging a cuſtom, 
may makehis graſs into hay upon the land on which 
it grew, and may for that end paſs over the pa- 
riſhioners ground by the common path. O- 
Cod. E81. 1: Rol, Abr. 643- 

Bill brought by a lay impropriator for tithe hay 
In the pariſh of Frans in the county of he 

-- "m 
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vicar was made a party, and the plaintiff had ng 


© that caſe feems ſomewhat ſtrange, viz. that | 


Laws concerning Tithes.- 
and derives title under a grant g Fac. 1. which eg 
preſsly grants the tithes of hay. To this bill the 


proof. that, he, or thoſe under whom he claimed, 
ever had received tiche hay : the defendants (pa- 
riſhioners) inſiſted he was only intitled to corn and 
grain, and that the vicar was iutitled ta tithe hay; 
though there was no evidence that tithe hay had 
ever been paid, either to the 1umpropriator or the 
vicar, but the farms of defendants were under an- 
cient Meodufſſes or cuſtomary payments ; and the de- 
fendants inſiſted that the hay was covered under the 
Moeduſſes, and to corroborate this, gave ſeveral in» 
ſtances of payments of Moduſſes to the vicar by fe 
yeral pariſhioners, who had nothing but meadoy 
ground, and conſequently could pay only for the 
tithe of hay. This cauſe was this day heard, and 
though there was no proof of payment of tithe hay 
in kind to the vicar, but only- preſumed to be foby 
the Meduſſes ; yet ſince there was no inſtance of the 
impropriator's having received tithes of hay for 
one hundred and twenty years ſince the grant 
Fac. 1- the bill was dilmiſſled per {otam curtain 
Bund. 962, 263. | 
T he finding ftraw for the body of the church 

1s no diſcharge from tithe-hay, becauſe it is no ad: 
vantage to the parſon, who is not charged with the 
repairs of the church; as was declared in the caſe 
of Scory and Baker. Bur what is further ſaidn 


| he had alledged that the parſon had a ſeat in the 
' body of the church, the preſcription would bait 
| been good, fince the conſideration upon which 
the parſon is diſcharged from contributing to tif 
repairs of the church, is his repairing of the chat 
ce}, withour regard to his place of fitting eithers 
church or chancel. Gibf. Cod. 681. | 


But 


Laws conterning Tithe. , 94 
But a meadow in the pariſh, which had been 
Wſciſcd time out of mind by the parſon and his pre- 
deceſſor was adjudged a good confideration for 
the pariſhoners to be diſcharged of tithe-hayz for 
it ſhall be intended that it was originally given 
on that account. fot Cod. 681, 1 Rot. Abt. 
649 

"of hey ts mown to feed deer, tithes are due. of 
common right, and ſhall be paid, unleſs there 'be 
a cuſtom to the OnoRy. Gif. Ced. 681. 2 
Kb. 25. 

In the caſe of Selby V. Clarke, a cuſtom was ſag- 
geſted within, the pariſh, that if any patifhionec 
fed his ſheep with his graſs until June and Aupift, 
he might mow the coarſe graſs with which they 
feed their ſheep in the winter, whereby the parſon 
had uberiores decimas of the ſheep. Againſt which 
it was alledged, that it was plainly a on decimandox 
and the court heldit to be a void cuſtom. Gif. 
Cad. 681. 1 L4. Raym. 677. © 

Ann. 39 Eliz. it was adjudged a good diſcharge 
from the tithe of hay upon the head-land, that 
the owner reaped, bound, and ſhocked. the corn; 
on ſuppoſition that the tenth ridge is the thing . 
due for the tithe, and that the labour of the owner 
about the corn, (to which he was not bound) was 
a good foundation of ſuch diſcharge. Gi3/. Cod. 
681. 2 Leon. Þ. 70s | 

And 10 Car. t. 4 cuſtom for head-lands fown - 
with corn to be diſcharged of tithes, becauſe fed . 
with plough-cattle, or mowed and cut for thar 
purpoſe, was adjudged a good cuſtom. Gibf. 

681, 

Bill by the re&or of Radnage, in the county of 
Backinyham, for the tithe of head-lands, &c. The 
defendant inſiſts the head-lands were only 18 
enough to turn the plough upon, and as to this. 
the bill was diſmiſſed, Mich, 1724. Bunb. 184. 
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Hemp. 


geſtion, appears not. And long before, viz 
28, 29 Eliz. the opinion of Suit, juſtice, was, that 


they ſhould not pay tithe of heath, turf, and broom; 
 Gibſ. Cod. 681. 3 Keb. 635. Godb. 44. 
ground, it was faid by Richardſon, 5 Car. 1. that 
_ 1f it be mere waſte grooved, and yield nothing, it 
.1s excuſed by the 
_ "which yielded tithe, then tithe ought to be paid, 
 Gibſ. 681. Hell. 145, Seep. 17.18, ig. 
Hedge-poles In Lane's caſe, 14 Fac. 1. where the ſuit wa 
years, the defendant alledged that he had employed 
of hedge-poles, and prohibition was awarded, 
 Gib/. Cod. 681. Mo. 917. 
at five ſhillings per acre, by ſtat. 11 & 12//. 


ſowing of hemp and flax'is and would be exceed: 


and whereas the manner of tithing hemp and flat 


and vexatious ſuits and animoſities between pat- 


perſon who ſhall ſow any hemp or flax, ſhall pa 


\, © Laws concerning Titheg. 
Ann. 22 Car. 2. Where jt was alledged thit 
heath and fern were not tithable, prohibition wa 
granted, but whether upon that. part of the ſug. 


if they have paid tithe-wool, milk, calves, & 
for their cattle which have gone upon the land, 


Of hay growing upon land that was heath 


atute for ſeven years; but if 
ſheep were kept upon it, or if it yielded any profi 


in court-chriſtian for tithe of wood under twenty 
the wood in hedge-poles for meliorating his cop- 
pices, and that he had not been uſed to pay tithe 

The tithe of hemp and flax is-now aſcertared 
c. 16, which enacts as followeth : 4 Whereas the 
ing beneficial to. England, by reaſon of the multi 
tude of people that are and would be employed in 
the manufaQturing of thoſe two materials, and 
therefore do juſtly deſerve great encouragement; 


is exceeding difficult, creating thereby chargeabl 


ſons, vicars, impropriators, and their pariſhioners; 
for remedying whereof ic is enacted, that eve!) 


to the Normn, vicar, or impropriator, yearly, ti 
ſum of five ſhillings, and no more, for each act 


Taws concerning Titheg. 
of hemp and flax ſo ſown, before .the ſame be car-_ 
ried off the ground, and ſo proportionably tor more 

| or leſs ground fo ſown; for the recovery of which 
W fum or ſums, the parſon, vicar, or impropriator ſhall | 
have the common and ufual remedy allowed of by . _ 
the laws of this land. . 

$e8.-2. * Provided, that this ſhall not extend = 
to charge any lands diſcharged by any Modus deci- 
mand:, ancient -e or otherwiſe diſcharged 
of tithes by law.” ' orgs 133% | 

' See Apiſtment, | Furze. | Herbage, i 

Tithe of holly ſhall be paid, though above naly. i 
twerity years growth z but when it. was ſuggeſted, | 
that, by reaſon of ſcarcity of timber 1n a particular 
county, they uſed it as timber, to build and repair 
their ploughs, there prohibition was awarded. Gio. 

Cod. 681. 2 Cro. 199. Noy 30. 

A conſulcation is provided in the Regiſter, de Honey. 

decima_mellis & cer provenientium de apibus & alveis - 
apium: and in the caſe of Barefoot and Norton, 
11 Car. 1. it was reſolved, that tithe of honey and 
wax ought to be paid in kind de ure; and it is 
accounted a predial tithe. Gib/. Cod. 681, Reg. 
438. 3 Cro. 529. Jones (W.) 447- 

Concerning hops, four things have been under Hops, 
conſideration, 

1. What kind of tithe they are? And as to that, 
there was a caſe, 3 Jac. 1. between Portman, a 
knight, and another, in which the queſtion was 
for hops in Kent; and adjudged that they were 
great tithesz but as for hops in orchards or gar- 
dens, theſe were reſolved to belong to the vicar, as 
minute decime. Gibſ. 681. Hutt. 58. | 

Hops pay a predial tithe, and regularly are ac- 
counted among ſmall tithes. God. 41 

\Thus in the caſe of Franklyn and the maſter and 
brethren of St. Croſs, T. 1721, the vicar- being 
indowed of {mall rthes; it was decreed that. he X 

was 
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- queen Elizabeth) were much later than' the time 
of memory, and therefore no prefcription could 


Labs comterning Tithes. 
was thereby intitled to hops, being a ſmall riths 
though of growth fiace the endowment. Bund. 1g 

2. Whether a Modus may be pleaded to be 
diſcharged of tithe of hops? And in the caſe of 
Crouch and Riſden, 21 & 22 Car. 2. where the 
ſuggeſtion was, that they had paid ſo much a 
acre for tithe-hops time Qut of mind, .the court 
denied a prohibition, becauſe hops in England, (whe. 
ther brought in during the reign of Hen. 8. or of 


be pleaded; but it was ſaid in the fame caſe, tha 
if the ſuggeſtion had been, that ſo much had been 
paid in lieu of all ſmall tithes, prohibition woult 
have gone, becauſe hops, woad, and. ſuch little 
things, of novel invention, are ſmall tithes, (which 
by the way doth not contradict the firſt. poſition, 
becauſe when the court called them little. thingy, 
it is plain they intended ſuch hops only as grow it 
ſmall quantities, in orchards or gardens.) Not un- 
like the caſe of Afrey and Mill, (4 Car. 1.) where 
the ſurmiſe for a prohibition was, that the hop! 
grew in a garden, and. that the cuſtom was for 
every garden to pay 14, &c. and that the: Medi: 
was held to be good if they did not grow in an 
new addition to the garden. Gr#/. 682. Ther 
can be no Modus for tithe-hops, becauſe the court 
will take notice that hops have not been ancient, 
but uſed in beer of late times only, being firſt in- 
troduced into En2/and about the year 1524; yeti 
preſcription to pay fo much in lieu of all ſmall 
tithes, may include hops and other ſuch ſmall 
things which have come-in uſe of late years. Wal 

c. 49, Bund. 20. | 
3. In what manner tithes of hops 1s to be ſet ow. 
Of which it was ſaid by Twiſden, (a Kentiſh mat) 
in the forecited caſe of Crouch and Riſden, that t0 
that day it was a queſtion how hops ought to it 
tithed, whether by the hill or by the pole, or Y 
the 


| 
- 
| 
. 


Laws concerning Tithe: 


W the buſhel; but in the caſe of: Ledgar and Langly, 
T what he ſaid-upon the ſame head is thus exprefied, 


whether by the tenth pole or by meaſure z but 


Keeling ſaid they were payable by the pole. Gibp. 
Cod. 682. Sid. 443. 2 Keb. 36. 

Tithes of hops are not to be paid till ahrriahcy 
are picked, and-before they are Er every wah 
meaſure. »Bunb. 20. 

In a late :caſe Mr. Chandler, painter at Maid- 
fone 1n Kent, having ſet forth the tithe of his hops 
by the tenth pole unpicked, Mr. Blifs, the impro- 
priator, brought this matter before the court of 
Exchequer, where, after long debate of counſel 
on both ſides, and reading three former decrees, 
the court again declared this -method of Jerting 
forth to be illegal. 2 B. E. L. 419. 

And finally in the caſe. of Halton and Fyers, 
May 19, 1753- Mr. Tyers having planted a con- 
fiderable number of acres with-hops in the pariſhes 
of Micklebam and Darking in Szrry, of 'both 
which pariſhes Mr. Halton was incumbent, offered 
to pay to him after the rate of 20s. an acre for 
the tithe thereof, which Mr. Walton refuſed : 
whereupon Mr. Tyers gave him notice, that on 
ſuch a day he: would begin to gather his hops, 
and would regularly ſet out every tenth hill throu 
all his hop plantations as the tithe thereof, by ſe- 
vering the bind of the hops from the ſoil, and 


| leaving the ſame on the poles; and that he would 


in the ſame manner daily ſet out the tithe of his 
hops, in order that Mr. Y/altox's agent might be 
preſent at the reſpective times of ſetting -out the - 
tithe, and might carry away the ſame in due time. 
Mr. Walton ſaid that this method of tithing was 
new, and contraty to law, and that he would not 
take the tithe in that ;manner; but that he ex- 
pected the whole crop ſhould be gathered, and af- 
terwards meaſured in baſkets, and Tobane every tenth 
baſker' of hops, afrer being to I a 
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| be fet out for the tithe thereof; This Mr. Tyers 
refuſed to do, and proceeded according to his no- 
tice to ſet out the tithe in the manner above-men. 
tioned, . leaving every tenth hill ungathered, hay- 
ing cut or ſevered from the''ſoil the binds or 
ſtems on which the hops on every ſuch tenth hill 
grew ;z and renewed his notice daily whilſt his hop- 
gathering continued. Mr. Yalton did not meddle 
with the tithe ſo ſet out; and after the hops had 
_ continued for ſome months upon the: poles, on 
every tenth hill as aforeſaid, ungathered, and {0 
became ſpoiled and rotted, Mr. Tyers brought an 
action for damages againſt Mr, Jalton, foraſmuch 
as he was thereby hindered from dreſſing and 
cultivating his hop plantations. Upon this Mr. 
Walton filed his bill in the Zxchequer againſt Mr. 
Tyers, thereby inſiſting that the manner in which 
Mr. Tyers had fer out the tithe of his; hops, by 
leaving the hops on every tenth hill, and ſevering 
the binds from the ſoil, was not a proper method 


For ſetting out ſuch tithes ; but that the tithe of 
hops ought by law to be ſet our after the ſame are 
picked from the bind or ſtem. - And on hearing 
the . court declared, that: the method of tirhing 
hops inſiſted on by the defendant in his anſwer, is 
Not a good ſetting out of tithe of hops, but that 
hops ought to be picked, and | ren ns from the 


binds before they are tithable. Mr. Tyers appealed 
to the houſe of lords, ſecting forth that the man- 
ner of ſetting out the tithes by the admeaſurement 
of the hops in baſkets, would be very prejudicial 
and inconvenient to both parties, as the hops by 
that means would be neceſſarily bruifed, the flower 
and condition thereof hurt, and the hops thereby 
very much damaged ; that it hath been uſual of 
late years for hop-planters to direct their gatherers 
to pick or aſſort their hops into different. pokes, 
according to their different degrees of fineneſs and 

colour, to wit, the fine and the brown; and fuci 
| | "A aſſortment 


Laws concerning. Tithes. 99. 
aſſortment is the moſt material and expenſive part 
of the manufafturing of hops, thrice as much 
time and expence being required in picking and 
afforting hops into two different parcels, as is ne- 
cefary in picking them into one poke when firſt 
Wrzathered; and that it is unreaſonable that perſons. 
Wclaiming tithes ſhould have the benefit of this part 
of the manufaQure of hops, which coſts abour 51. 
Wan acre, without making any allowance, or con= 
tributing any ſhare to the expence ; and praying 
relief for theſe, (amongſt other reaſons) firſt, 
there is no poſitive law to regulate the manner of 
thing hops ;z neither is it fixed. by 1immemorial 
ſage or cuſtom, the determination of courts re- 
ating thereto have been various z and therefore 
that manner of tithing ſeems moſt juſt and equit- 
able, which is both the leaſt prejudicial to the 
dwner, and moſt beneficial to the parſon or .im- 
propriator, Secondly, the manner inſiſted on by 
he reſpondent, by picking and then ſetting out _ 
he tithes by admeaſurement in baſkets, is 10 very 
detrimental tothe planter, that it muſt inevicably 
be the ruin of the plantation of hops, the cultiva- 
tion whereof is. of extenſive benefit to this king-. 
vom : the method inſiſted on by the appellane is 
ndeniably fair and equitable, not liable to any 
Iraud whatſoever ; whereas the method inſiſted on 
dy the reſpondent is avowedly oppreflive and inju- 
rious, in no wiſe. productive of any benefit, or 
preventive of any fraud. —Mr. Halton, the reſpon- 
dent, hoped the decree, would be affirmed, (amongſt. 
ther reaſons) for theſe following : firſt, the ſet- 
ting out the tithe of hops by meaſure, after they 
are picked from the bind or ftem, is the faireſt 
nd moſt equal method, and liable to the leaſt 1n- 
onveniencez, whereas the method of tithing con- 
ended for by the appellant, by every tenth hill, 
vould be liable to great fraud, inaſmuch as the 
Wlanter of hops would have a right to ſer out for 
" 'H 2 | tithe. 
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tithe every renth hill, ro be computed from the 
place he began at; and he might any. year deter 
mine before he manured þ1s hop ground, where 
he would begin to fet out the tithe, and thereby 
would certainly know every tenth bill through the 
whole plantation, and might negle& to. manure 
or improve them fo much as the other hills, which 
would be unjuſt and unreaſonable. Secondly,/th 
method of tithing contended for by the appellant, 
would give occaſion-to many diſputes and contre. 
verſes; as the hops growing von one hail are apt 
naturally to intermix with the hops growing on the 
hills adjoining, ſo that it is ſcarce poſlible to ſever 
the one from the other entirez and the owner & 
tithes, or his agents or ſervants, exerciſing thi 
right of entering into the. hop-grounds,” and pul: 
ing up the planter's poles, muſt frequently fur 
niſh matter for ſuits and vexations, which would 
be inconvenient both to the 'owner of the tithe 
and the pariſhioners. Thirdly, the appellant hat 
not made the leaſt proof that the tithe of hop 
was ever ſet out before they were picked from the 
bind or ſtem, or that they were tithed by tit 
renth hill, (which is the method of tithing he cot: 
tends for ;) but on the contrary in many inſtancth 
where the method of ſetting our the tithe-hops hu 
been diſputed or brought in queſtion, it has beet 
uniformly determined and adjudged, after folemi 
argument, that the tithe of hops by Jaw oughtt0 
be ſet out by meaſure, after they are picked from 
the bind or ſtem.—And the decree was affirmed 
by the lords. 2 B.E. L. 419 

4+ At what time the tithe of hops is #6 ts fet ut 
Upon which head Rolle ſays, that in the caſe 
Burken and Gooſe, 14 Fac. 1. it was affirmed Þ 
_ Serjeant Hitcham, and agreed to by Mountaculi 
that one may ſet out the tenth part of hops i 
tithe before they are dried, Gibſ. 682, 1k 
Abr. 644. q 


Laws canceriiing Cithes. — 
- Mr. Stephers moved for a prohibition to be di« 


refted to the confiſtory court of the bifhop of Wor- 


cefter, to ſtay proceedings in a ſuit there for tithes 
of hops; upon ſuggeſtion of a Modus, 'time' where- 
of, &c. there uſed, that if the parſon fend a fer- 
yant, &4, to pull aliquam partem lupularum, be ſhall 
have the tithes of them, &c. upon which a rule 
was made to ſhew cauſe why a \ ohibition | wine 
not be granted. And now Mr. Banniſter ſhewed 
for cauſe againſt che prohibition : x. The cuſtom 
is void for uncertainty, for it does not appear how 
much hops ought to be pulled, Ec, 2. That it is 
an il] cuſtom, becavfe it is no benefit at all to the 
parſon, but drives him to more pains than the law 
requires, to entitle him to that which by law, he 
ought to have in the ſame manner without ſuch 
pains, Of which opinion was the whole court, 


Roym. 5 504, 505« 

For a ſaddle-horſe that is kept for pleaſure, tithe 
of agiſtment ſhall nor be paid, becauſe by it no 
profit comes in; bur, (as the caſe of Porh:l} and 
May is reported by Bulfirode) it ſhall be paid for 
working-horſes for the catt or plough ; though that 
"is contrary to' the eſtabliſhed rules of law in this 
caſe, which are recited 'under rhe title Agiftment ;, 
and alfo contrary to the cafe of Bill and-Tarde,. 15 
Jac. 1. and is not to be reconciled, but by confin- 
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and of no profit to the parſon, 1 Bulftr. 171. 
Poph. 126. 1 Rol. Abr. 646. Gib/. 682. 


they be the horſes of travellers or others taken in 
ws gueſt-horſes, in theſe caſes it is agreed by all 


miles from them. Gib/. 682. 1 Rel. Abr. ww. 
| Bulfir, 171. Hard. 95. Poph. 142. 


rot 


and therefore the rule was diſcharged, Lord | 


Horſes. 


ing the agiſtment of labovuring horſes to Jabour | 
about ſuch things as are proficable to the owner, 


But if horfes are kept for ſale, and are ſold, or if 


that tithe of zgiſtment is due, becauſe a profit” 


CO —  — — 
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Lamby, 


houſes of habitation, becauſe they do not grow and 


| Hob. 10. 


civilians, that lambs were included as ſmall tithes, 
But in the aforeſaid. place Bridgman cites a reſolu- 
tion inthe caſe of Sharman and Beadles, (40 & 41 
E!iz.) that an aftion of debt lies upon the ſtat. 2 


vader that title 3) and if the'parſon inſiſts upon 
that he will wait cill next it years that they may come 
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' Saddle-horſes ſhall pay no tithes, no more' than 

cattle for the plough and pail, or cattle killed for 

the uſe of a man's own family, in reſpe& of the 

profit that otherwiſe accrues to the parſpn from 
theſe. Bunb. 3. 

De jure communi, no tithe ought to be paid of 


renew by the year; but though no tithe 1s pay. 
able de jure, yet if time out of mind a Modus dec 
mandi hath been paid for houſes, it may be reco- 
yered in the eccleſiaſtical court, in the nature of 
tithe 3 and the law. will ſuppoſe that it was. origi: 
nally in lieu of the tiches of the land upon which 
the houſes are built; and becaule it might have 
lawful beginning, and hath been time out of mind, 
it ſhall continue. Gib/. Cog. 682. 11 Rep. 16.4 


For the law of tithe for houſes in London, (et 
the laſt chapter, 

This is a /zall tithe, as. was agreed 15 Jac. 1, 
and before that, viz. 39 & 40 Eliz. (as Noy ab 
ledged in the caſe of Ward Se Britten) a vicarage 
appearing to be endowed of ſmall tithes, it was 
reſolved in the Exchequer, upon. conference with 


£4. 6. for tithe-lambs z from which he infers that 
they muſt be. a great tithe, and alſo a prediil 
tithe, fince none but ſuch are included in that 
part of the ſtatute ; but I think generally they are 
reckoned a mixed / nall tithe, Gibſ, 682. Poph. 
144. Palm. 219. 

As to the manner of rithing lambs, where the 
number is under ten, it is the ſame with the man- 
ner of tithing calves in the Jike caſe, (which { 


ve 
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up. to the. tithable number; or if the lambs belong- 
ing to the ſeveral owners are. put together, to be 


tithed jointly, in both caſes prohibition will lie : 


in the firſt caſe, becauſe it is againft the nature of 
tithe by the common law, which is annual ; and 
in the ſecong, becavſe it is a cuſtom againſt reaſon ; 


for by that means it may fall out that ſome one © 


may have but. one lamb, and that be taken for 
tithe; and he that had more ſhould pay nothing 
at all. ' Gib/, 682. 3 Cro. 403. Heb. 329- 


The firſt of thoſe determinations is contrary to. 


Lyndwood : uhi non. ſunt plene decem agni, fic vide- 
licet, ut nec ſeptimo agno recepio pro decimd, fi tat 
fint, nec pecumia recepta loco decime, ubi pauctores 
ſunt quam ſeptem, expeftet uſque ad proximim annum. 
Lyndw. De Dec. 6. Quomam, Gr. oY 
vered dy Holt, chief juſtice, that the tenth lamb is 
dve to the parſon by camman right; and though 
they make diſtribution in the cccleſiaſtica} courts, 
that 1s only among the parſons themſelves, with re- 
lation to places of their feeding throughout the 
year, bur does not concern the. proprietor: of the 
land, who qught to pay the tenth lamb to the par- 
lon by common law. Rut this when paid could 
be no foundation of a claim, by way of Meadus, to. 
be diſcharged of all tithes of the lambs there fed, 


on which the pretence far a Modus was founded, : 


L, Raym. 677.  _ _ TY 
It hath alſo been held, that if a man preſcribe to. 


pay 0ne half-penny for every lamb, that he ſhall 


ſell after the firſt day of May; and, to deceive the 
parſon, ſhall ſell all his lambs the day before May- 
gay, this'is fraudulent, and the cuſtom ſhall be no, 
diſcharge, Gib/. Cod. 682. . 1 Rol. Abr. 652, 
- In.the caſe of Boys and Ellis, M. 15923, in a bill 
tor tithes, a queſtion aroſe whether there was fraud 
a tithing lambs, on this caſe, The ewes were 


kept by the defendant in -the pariſh of Driffeld, 
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In the caſe of Selby verſus Clerk, it was deli- 


13 


' Lattermath. 
Lead, 


| Lime, 


| _ ficient proof of fraud z and the plaintiff's bill was 


_ It appears they generally then are but three weeks 
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in the county of York, (where the demand lay) all 
the year until Chriſtmas, when they were ready tq 
drop their lambs and then were removed into the 
pariſh of Skern, (where there was a ſmall Modas 
only for Tambs) and' there kept till Lady-day, for 
convenience of forage, (as inſiſted upon by the de- 
fendant), and at Lady-day were brought back to 
Driffield ; note, the land -in Skern was the defen- 
dant's own land.” By the court: here is not auf. 


diſmiſſed. But Page and Gilbert, barons, thought 
at firſt 1t might be proper to ſend it to an iſſue, 
to try whether fraud or not fraud, and whether 
this had been the uſual method of the defen- 
dant's courſe of huſbandry ; but afterwards they 
concurred with baron Price. Banb. 139. See Wou, 
Sheep. 

Bill for tithe (inter af) of Lamb, the defendant 
inſiſts that it was cuſtomary to tithe their lambs at 
St. Mar#'s day, (25th of April :) but for the plain- 
tiff it was faid, that by the defendant's own proof 


old, and cannot live without the dam ; but itis 
uſual to tithe them not until Auguſt, and ſometimes 
not until Michaelmas; but the general rule is to 
tithe them when they are capable of living without | 
the dam. And per cariam; the cuſtom inſiſted 
vpon by the defendant is unreaſonable, and de- 
creed for the plaintiff, Trin. 1723. Bunb. 133: 

See After-math. 

| This is one of the things which my lord Cokeer- 
empts from tithe, as of the ſub/tance of rhe earth, 
and not annual; and therefore where tithe is claim- 
ed, it muft be upon the foot of cuſtom, 2 Inf. 651. 
LG1b/. 682. 

T his alſo is one of che things exempted from 
tithe on the ſame account as lead, and therefore 
jt was reſolyed, 13 Fac. 1. in the caſe of 7 m— 


Laws comcerting Githeg. 
2nd Perry, that if tithe be demanded'of a lime-kiln, 
it can oy be by cuſtom. o Jn og w4.7 z 
Kb. 596. | 

See Flex. EO TER EOS, 

It is agreed by all; het Sabres of the 
rwwenty"years or above, ſhall not pay tithe of lop- 
pings z (no not if they be cur every ten or twelve 
years:) but it hath been made-a queſtion whether 
juch branches, if the trecs are lopped before twen- 
L cy years, ſhall not always pay for loppings after 


twenty years z inaſmuch as at the firſt lopping the 


tree was not privileged. Upon which head we 
find two contrary reſolutions ; one reported by 
Brownlow, in theſe words : © If a man top a tree 
« under pd eines of twenty-one years, and fuf- 
* fer the 

4 boughs are grown out again, he doth Jop and 


to grow ; and afterwards, when the 


% 


©. 


ak -4 
8 


« top it again, he ſhall pay no tithes, although the 


* tree was not privileged at the firſt cutting.* 
Fhe- other reſolution is in the caſe of Brook and 
Rogers, 2 Fac. 1. reported by Moor, in theſe 
words: * And it was held that if a tree be lopped 
« before twenty years, and after twenty years be 
* lopped every fen or ſeven years, tithe ſhall be 
* 'paid of ſuch loppings :” where reference ſeems 
to be made ro ſome like former reſolutions in the 
reign of queen Elizabeth, Gibſ, 682, 683. 2 Cro. 
for. Mo. 762, god. See Dotards. 

Stet. 21 Geo. 2. cap. 12. ſe. 1. Every perſon 
who ſhall plant, raiſe, or cultivate any madder in 


any pariſh or place within England, ſhall pay to 


Madder. 


every parſon, vicar, curate, or impropriator of 


ſuch pariſh, &c. 55. and no more, yearly, for each 
acre of madder planted, and proportionably for 
more or leſs ground fo planted in lieu of all tithe 
of madder; for the recovery of which ſums the 
parſon, &c. ſhall have the uſual remedy. 
Seft..2. No madger ſhall be carried off the ground 


on which it grows, before the money direRed to be 


__ | 


Maple: 


Maſt, 


taked in lieu of tithes be pald to: the. perſan in; 


- Jands diſcharged by any Modus decimandi, ancient 
compolition, or other diſcharge' of tithes by law, 


being fit for uſe, requires ſo long a time, and the 


 rnay be manufactured here ; be it therefore enaQt- 


m—_— hereby declared to be further continued from the 


| w to be paid when the ſame are gathered, or {a- i 
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titled, 
Se. 3. This at ſhall not extend t to charge any 


. Set. 4. This aft ſhall be in force for fourteen 
years, and from thence to the end of the then next 
ſeſſion of parliament. 
Stat. 5 Geo. 3, c.18, Whereas an at made. in 
the thirty-firſt year of his late majeſty king George 
the Second, intitled An act to encourage the growth 
and cultivation of madder in that part of Great Bri- 
zain called England, by aſcertaining thetithe thereof, 
was to continue in force from the firſt day of Auguf, 
one thouſand ſeven hundred and fifty-eight, for the 
ſpace of fourteen years, and from thence to the end 
p” th: then next ſeſſion of parliament: and whereas 
the cultivation of madder, from the ſetting to its 


buildings, mills, and other requiſites neceſflary to be 
provided and maintained for manufacturing it, are 
to expenſive, that many people may be unwilling 
to begin the culture of it during the ſubſiſting | term 
of the ſaid a&t ; and whereas the price of foreign 
madder is of late greatly raiſed, and the ſame does 
not come into the conſumers hands ſo good as it 


ed, &7:. that the ſaid a&t ſhall be, and the ſame 


expiration thereof, for and during the further 
term of fourteen years, and to the end of the then 
next ſeſſion ob parliament, . | 
Tithe of maple ſha!l be paid, although it be of 
twenty years growth and more. | Gib/. 683, 2 
Cro. 199. 
- Ir is ſaid by Sir $/mon Degze, (upon what autho: 
rity he doth not add) that tithe of crabs, malt, &, 


. Baſacnng 
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tisfadtion is to. be given if caten Ln A on. the 
o—_— Gibf. 60g | FESOENSS <4 ; 

- See Corns . 


- - 1n the Regifter digres is denſaltaten for ia de Milk. 


decimd {aFiciniorum, : (which yield a mixed tithe ;) 
and it: hath. been'obſerved- before, under the title 
Cheeſe, rhat when tithe is paid of cheeſe, it ſhall 
not be. paid of milk, and vice verſa. A certain 
number of cheeſes, and the tithe of cheeſe from 
May the firſt to: Auguſt, the firſt, (pleaded as cul- 


tow) have both |been adjudged gaod diſcharges 


from the payment of zithe-milk; tor they come of 
labour, and are not due of themſelves, and there- 


fore are a good diſcharge. But cuſtom of having 
all the milk ſo many mernings and evenings, from 


the gth of 'May, till a young lamb yeaned ſhould 


be heard to bleat, in lieu of all-tithe of milk, was. 


adjudged>ill ; not only becauſe it is a payment of 
part of the very thing, which can never be a good 
Modus, but alſo becauſe of the uncertaipty : for it 


may be that a lamb is heard to bleat before the gth_ 
of May, and then the parſon ſhall have no ___ Sh 


In the caſe of Foy: and Liſter, the poine was 


upon a Medus to pay from April to November the 
tenth day's milk, once ſkimmed, made into cheeſe, 
in lieu of all tithe of milk: and the reaſoning 
upon it was, becauſe of the labour of the pariſhio- 
ner, which goes to making the milk into cheeſe; 


but no determivation by the court. L. Raym.1 7h. 


| Aso the circumſtances in the payment of tithe 
milk, three things are inquirable: 1. To whom? 


and thar is to the parſon in whoſe pariſh the cows 
yielding milk depaſture for the time. 2. In what 
manneft? and that ſhall be, not by the centh part 
of every meal but by every tenth meal entire. - 3. 
At what pou ? and' that was adjudged to be. the 

church» 


"* 
4 
4 
| 
| 
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{ 
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granted, Gib/. 683. 1 Rol. Abr. 654. 
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church-porch, whither it ſhall be brought by the 
ariſhioner, as, the chief baron and two otherz 
held ; but Raymond thought it ſhould be delivered 
at the houſe of the parſon or vicar. - Declared per 
curiam, that of common Tight tithe-milk is payable 
at the parionage or vicarage houſe. Grb/. 684, 
Raym. (Sir Tho.) 257. L. Raym. 29g, © 
The ſame rules that take place as'to the milk of 
cows, do, by parity of reaſon, and according to the 
Jaws of the church, hold in the. milk of goats and 
ewes, where it is preſerved ; but Rolle ſays, that in 
the caſe of Sewe/ and Bicknar, 14 Car. 1, upon fur- 
miſe that it was not the cuſtom of ſuch a county 
to pay tithe of milk of ewes, prohibition was 


In the caſe of Scoles verſus Lowther, where it 
was pleaded thar cattle for the pail for the uſe of 
the houſe ought not to pay tithes, a prohibition 
to the ſpiritual court was granted, nf, &c. But 
it appearing afterwards that the plaintiff carried 
the milk of theſe cattle to his houſe in another pax 
riſh, and uſed it there, it was refolved by the 
whole court that the defendant ſhould have tithe 
of the milk. L. Raym. 129. 

In the caſe of Dodſon and Oliver, E. 1921, it 
was decreed, that if there be any cuſtom in a pariſh 
for the manner of tithing milk, as to carry it ro the 
chibeb-pacesp\ nd parſonage-houſe, that muſt' be 
obſerved by the pariſhioner ; but if there be no par- 
ticular cuſtom or uſage, the pariſhioner is obliged 
de jure to pay every tenth meal, to milk the cows 
at the uſual place cf milking into his own pails; ' 
and the parſon is obliged ro fetch it away from the 
milking-place in his own 'pails, in a reaſonable 
time; and if he doth not fetch it before the next 
milking time, the pariſhioner may juſtify pouring 
the milk upon the ground, becauſe he hath occa- 
fion for his own pails. And it was determined by 
the whole court of Exchequer in this caſe, that ” 
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milk ought not to: ks carried ds to "Y church+ 
porch, or to the parſon's houſe, and that it cugat 
to be fetched by the parſon. Bund." 53. 

So inthe caſe of Carthew and Edwards EF. 1749, 
Edward Carthew,- clerk, retor of ' St; Muvan in 
Cornwall, brought . his bill in 'the Exchequer, 
(among(t other particulars) for the tithe of milk. 
The Thaded: Edwards in his anſwer ſer forth, 
that the plaintiff having declared he would not ſend 
for or fetch the tithe-milk, 'he did order every tenth 
meal of his cows to be turned: upon the ground, 
it not being uſual or cuſtomary for the pariſhioners 
of the ſaid pariſh, to carry their tithe-milk home to 
the rector. The court, upon hearing the cauſe, 
and ordering two decrees 1n the ſaid court. to be 
read, wherein Dodſon was plaintiff and Oliver de- 
fendant, did declare that the defendant ought to 
have milked the tenth meal of his cows in veſſels 
of his own, at the place and in the manner he 
milked the other nine meals, and that the plaintiff 
ought to have fetched 1 it away 1n his own veſſels. 
2B. E. L. 433 

A cuſtom. that every inhabitant in the pariſh 
who kept cows there had uſed time out of mind, 
to ſet out the whole meal of milk upon the niath 
day of May at night, and upon the tenth day. of 
May in the morning, and ſo upon every ninth day 
then next following, until one lamb, (to be yeaned. 
In the year following) ſhould be heard to blear 
there, hath been adjudged an unreaſonable cuſtom, 
becauſe in ſuch caſe it might be contrived. that 
lambs ſhall come ſo ſoon as to deprive the parſon 
of the tiche-milk for a great part of the year. L. 
Raym. 358. 

Mich. 1731, Brinklow and Edmonds, a bill was 
exhibited ta eſtabliſh ſeveral Moduſſes in the pariſh 
of Newton Longville, in the county of Buckingham .; 
one of which was, that tithe-milk ought to be paid 
-by every tenth evening and morning's meal in Few 
rom 


T1 


.Fawg# concerning 'Titheg. 
from Hoe-Monday to the ſecond: day of November) 
to commence-upen the evening of Hoz-Monday, 


| (that is the Monday fortnight after Eafter-day) and 


the morning following, to be'taken by the reCtor at 
the place of milking, and-no tithe-milk to be- paid 
for the reſidue of the year. Bur by the court; this 
is void upon the face of it, being only a payment of 


part for the whole: Bunb. 30y. 


With regard to tithing, mills are of two ſorts; 


either corn-mills,.or mills for other uſes, as paper- 


mills, fulling-mills, and the like. - Corn-mills have 
been commonly thought to yield a predial tithe, viz. 


the tenth toll-diſh, from irs belonging to the ins 


cumbent where the mill ſtands; and not where the 


miller dwells ; according to the known diſtinCtion, 


that predzal tithes are payable where they ariſe, per- 
ſonal where the perſon hears divine ſervice'and re: 
ceives ſacraments; as was argued by my lord chief 
Juſtice Holt, 3 Will. & Mar. i the cafe of Gumley 


and Falkingham, contrary to the ſuggeſtion of Coke, 


in his commentary upon Articuli cleri, cap. 5. where 
he ſpeaks of ſome who would have the tithe of 
corn-mills to be perſonal, as well as the tithe of ' 
other mills; and it hath (as I am well informed) 
been lately ſo adjudged inthe houſe of lords, z. e. 
to be a perſonal tithe, contrary to the determination 
of Lyndwood: ** Scias, quod frutius provenientes ex mo- 


<« [endino dectmabuntur tanquam pradiales, non deduc- 


« tis expenfis fatiis in re, circa rem, vel extra rem.” 
Gibſ. 683. cites Show. 281. * Carth, 215. 2 Inſt, 


621. Lyndw. De Dec. 


It the caſe of Chamberlain verſus Keate, it was ads 
termined by the houſe of lords, that mills are tith- 
able, but that the ſame is a perſonal tithe, and ſo 
oughtto be paid out of the clear gain, after all man- 
ner of charges and expences dedufted. 2 P. Will. 


463. See page 7. 


Con- 


- Lawp concerning Titheg. 
Concerning wind-mills we find a determination- 
in the canon law as follows: **'Ex tranſmifſa\ quere- . 


« Ig reforis eccleſie de N. intelleximus : 3 infra. 


« Quia fidelis bomo de omnibus, -que 'licite poteſt ac- 
« quirere, decimas erogare tenerur ': mandamus, quate- 
« mus H. militem ad ſolutionem detimarum de bis que 
&« de molendino ad ventum perveniunt, fine diminutione 
« aliqud compellatis.”  Gibſ.-683. 

- The canonifts hold that. this 15'A gredbat tithe, 
and that the tenth toll-diſh ought to be paid for the 
ſame, without: deduftion' of / expences : but this 
doth not agree with the common law, and there- 
fore is not binding, ' Deg. p.'24 6g. VO 

In the- caſe'of: Dodſon and:Oliver, E. 1921, in 
the Exchequer; Price and Montague, bireast: were 
of opinion that: an ancient:corn-mill ought to pay 


- 
los ? 


the tenth toll-diſh, which being 'a tenth '/part-of 


the thing itſelf, was' a predral: tithe, and -due of 
common right : but the chief baron Bury and :ba- 
ron Page that it is a perſonal tithe, and not due 
of common right z and'the mill not having paid, 
is now exempt by the farute of . the 2 £4. 6. ſo 
the court being divided, the prainlr had no oct 
cree.  Bunb, 73. 

But before this, in the Ps of Newte and. "pe 


berlain, in the year 1706, it was decreed in the 


houſe of lords, on an appeal from the court of Ex- 
chequer, that the tithes of a mill are perſonal tithes, 
contrary to ſeveral ſeeming authorities ; and that 
in conſequence of their being perſonal tithes, not 
the tenth of the toll, or tenth diſh of the corn 
ground belongs to the parſon, but the tenth part 
of the clear profits, after the charges of erecting 
the mill, and the other charges of ſervants, horſes, 
and. other exPences are dedutted. Yin. TR 
. @s 

By. the ſtatute of the 9 Ed. 2. Þ. Ic: $64 if any 
do erect int his ground a mill of new, oy I 
the 
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| Laws roncerning Cithes. 
the parſon of the ſame place. demandeth tithe fer the 
ſame, the ting's probiditian ſhall not tie. © 

A mill] This is only meant of ® corn-mill, for 
x bath been reſolved that fulling-mills, tin-mills 
lead-mills, plate- mills, and the tike, ane pot with: 
wn this ftatute, nor is tithe dye of ſuch atherwik 
than by cuſtom. Gibſ, 666: 

Of new] Therefore all corn mills, mot erected 
before the ſtature, are tithable. But becauſe many 
mills ſince ere&ed may be to us ancient, and their 
firſt erection not known, the rule of their difc 
ſeemeth to be, that all ſuch mills whole firſt Erec- 
tion was before time-of memory,:and is not other: 
wiſe known by matter of record, and have not been 
ſubje& to the payment of tithes, ſhall be intended 
to be erected before the ſtatute, and ſb to be tithe 
free. But as to mills for which tithes haveibeen paid, 


| and new mills, tithes muſt be Foe for them, Bob, 


I 

 F herefore, when prohibitions are moved for to 
ſtay ſuits for tithes in the eccleſiaſtical courts far 
ancient mills, it mutt not only be ſuggeſted thu 
the mill 1s an ancient mill, but alſo that '1t hath 
never paid tithes ; and the courts of common lay 
do generally require an affidavit to be made of the 
truth of ſuch ſuggeſtion, to wit, that the mills 


_ ancient, and hath not within memory pane anſ 


tithes, Bob. 133. 


The king's probibitzon ſpall not lie.) Trin. 15 Je 
A prohibition was prayed to the ſpiritual court 
upon a ſuggeſtion that the parſon libelied for 
tithes of a mill which was ere&ed upon land di 
charged of tithes by the ftatute of monaſteries, 4 
H.8. c. 13. and denied by the whole court; fot 
of a mill erefted of new. a prohibition liech not 
Cro. 7a. 429. 
If there is a Modus in hen of all tithes iQuing ol 
of a meſſuage, and an ancient water-mill for oy 


© - Cawsg concerning Tithes. 
and a new water-mill for corn'is ere&ed within the 
ſaid meſſuage-; if the ſtream on which an ancient 
mill ſtood 1s diverted by the owner (and. not by 


the at -of 'God) and a new mill ere&ed upon the 


new ſtream, they ſhall not be diſcharged by virtue 
of any former Modus. 1 Rot. Abr. 641. 


- Bur.if there hath been an ancient corn-mill for | 


whith a Modes hath been paid for time immem6- 
rial, and afterwards, by continuance of time, the 
mill- ſtream .changeth irs courſe, and goeth in a 
place a little diſtant from the ancient ſtream, and 
thereupon the owner of the mill pulleth it down, 
and rebuildeth it in the new place where the ſtream 
now runneth, this ſhall be diſcharged of tithes by 
force of the ancient Modus, for this cometh by the 


i Rol, Abr. 641. 

So 'the addition of 'a pair of ſtones to an 
ancient mill, doth not wy the Modus. Carth. 
21 


for all mills erected and to be erefted, and a mill 
there appears to be new, the Medus cannot ex- 
tend to it, by reaſon of the ſtature aforeſaid. 3 
Bulſh, 212. 

The mines of coal, and of motels of all kinds, 
are free from tithe, as being of the ſubſtance of 


chargeable, but by the cuſtom. Gib/. 683. 
WM This having been aſſerted as a known ; in 
WW the caſe of Buxton verſus Hutchinſon, it is added, 

that the court therefore directed a trial to'be had 
© at law whether there was ariy, atid whit cuſtom, 
JW within that rownſhip, for the FAymene of tithe-ore. 
ern. p. 46. Gib/. 683. 

ICuteraing theſe there are two. queſtions : I. 
Whether they ſhall pay tithe ? And though it was 
urged that they are of the nature of the land, "w_ 

; I a) 


F...: 


the earth, and not annual, and therefore are nor 


at of God, and not by the: act of the party. 1. 


But if the farvrils be of a certain rate of Modus 


Mines, 


Nurſeries. 


Laws concerning Tirheg. 
fo are privileged, yet the whole court was of 
 nion, that inaſmuch as the owner dug them up, 

and made profit of them, and fold them in another 
pariſh, tithe ſhould be paid of them. 2. By whon 
the tithe ſhall be paid ? Which queſtion was refoly- 
ed inthe caſe of Grant and - Hedging, in thek 
words: if the owner ſells them, and pulls then 
' up himſelf, he ſhall pay the tithes z bur if he {el 
them particularly to another, the vendee ſhall pa 
the tithes. -Grib/. 683, 684. 3 Cro. 526. Jous 
({W.) 416. Hard. 380. 
Oak, -...,This, together with aſh and elm, is agreed on all 
hands to be privileged from paying tithe by the 
' ſtatute of Sylva Cezdua, as timber, being of or 
above the growth of twenty years : but beſides 
this it hath been reſolved, that oak under twenty 
years, being fit for timber i in. time to come, ſhall 
not pay tithe ; and that, though ir ſtands till it 1 
rotten, and unfit, not only for timber, but for all 
manner of uſes except the fire, ir ſhall be. privi 
| leged, becauſe it had been once privileged. 
Offeringe, Bill by the vicar of Brackworth, in the county of 
| Glouceſter, tor tithes; it was decreed per /otam cu: 
riam, that Eaſter offerings were due of common 
right at two pence per head, unleſs it had been cub 
tomary'to pay more ; but the vicar ought to havea 
decree accordingly, though there was. no proof of 
Eaſter offerings ever having been paid, (there being 
a lay tmpropriator, who is not entitled to offerings, 
| but he only who exerciſes the ſpiritual fun£tion.) 
And it was ſaid by baron Gilbert, that offerings 
were a compenſation for perſonal tithes. Tri 
| 17924. Bunb. 173, 174. 

Orchards. Of theſe my lord Coke faith, if the ſoil of an 
. orchard be ſown with any kind 'of grain, the par- 
ſon Thall have tithe of the fruit-trees, and of the 
grain, for they be of ſeveral and diſtin& kinds 

See Garden Fruit. "0 Nb 
$ | Theſe 
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| Theſe being employed in. hurdles for ſheep, no Okers. 


tithe ſhall be paid of them. 2 Keb. 635. 


The general queſtion upon this head hath been, y Park. | 


where a park hath paid a Modus, and is diſparked, 
whether the Modus ſhall continue or be diſcharged, 
and tithe paid in kind? And all the books are clear 
that if the Medys was a. certain conſideration in 
money for all ihe tithes of ſuch a park, ſuch Modas 
ſhall hold, notwithſtanding it'be diſparked: But if 
the Modus was for the deer and a op of ſuch a 


park, the Modus 18 gone upon diſparking. .. Gibf, 


684. Mo. 909. 3 Cre. 457. 2 Bulſt, 2g0. - 

In like manner, if the Modus had been to pay a 
bock and a doe for all tiches of ſuch a park, and 
the park is diſparked, the Modus ſhall continue, 


and the owner may give a buck and a doe out of 


another park z but if it was to pay the ſhoulder of 
every deer, or expreſsly a buck or a doe out of the 
ſame park, the Modus 1s 005 Grb/. 68g. Ney 
34+ Mop. gog. 

But where the Modis was part in money, ond 
part in veniſon out of the park, (viz. two ſhilli 
and the ſhoulder of every deer) the court was 
vided, two being of opinion that the two Ailing: 
continued, and that the ſpiritual court ſhould al- 
ſign an equitable Fecompence for the ſhouldery, ac- 
cording | to the number that had been uſually paid ; 


and" the other two, that the money. and veniſon 
making one entire Modus, the one being gone, the _ 


whole was diffolved : which ſeems by Meer to have 
| been according to a judgment given. before in the 


reign of queen Elizabeth. Giby. 684. Hob. 39- 
Godb. 237. 


No tithe ſhall be paid of the eggs or young of Purxidge. 


partridges and pheaſants, becauſe they are Fere 
Nature: and though they be made tame, or -be 
kept in a place .incloſed, (their wings being clip- 


ped) and there lay eggs, and hatch. young ones z 
I 


2 yet 


- 


mag ow ow EE Es” Nay 2 pt vo es 


Pheaſaiits. 


684. 1 Rol. Abr. 644. 2 Rol. Rep. 2. 


Pigs. 


Quarries, 


yt the caſe is not altered. Gibf. 684. 1 Rol. dn 
bat. 


paid of them, but otherwiſe if he gather them fo 


647. See Beans. 


houſe, tithe ſhould be paid, for this is the diſtine: 


who labour in other things, whereof the parſe 


as tithe of calves, which fee) as ſoon as they ate 


 Notithe is payable out of quarries or pits of any 


of the ſurface ; which by the way affords a verf 
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Ic was reſolved, t2 Far. r. that if one gathy 
green peale to be eat in his houſe, no tithe ſhall 


lale or to feed his hogs, Giz/. 684. 1 Rol. Ah 


Am. 15 Car. x. Prohibition was granted, up 
farmile cine che cuſtom was that tithe ſhould ng 
be' paid of pheaſants: Gib/. 684, Mar. 26. St 
Partridge. 

Ann: 15 Fac. 1. It was reſolved that tithe ovght 
to be paid of pigeons, and prohibition was de 
nied,. Which feems to be meant of pigeons fold, 
becauſe it was adjudged the year before, that of 
ſuch only, and. not of thoſe that are ſpent in the 


tion that hath fince obtained z\ though they are { 
far from being fer, that it is felony to take then 
out of a pigeon-houſe; and as to the reaſon given 
in Relle, that they are for the maintenance of thoſe 


hath tithes, that will equally. cut off the tithe, of 
calves, lambs, pigs, &c. if the owner ſhall pre 
tend that they are to be ſpent in his houſe, Gij 


The fame is declared concerning pigeons which 
are in holes about a bouſe, and increaſe therr, 
Gib/. 0684. 

Tithe of theſe 1s to be paid (in the ſame mannet 


weaned, and can live without the dam. Gid/. 684. 


kind, becauſe they are parcel of the inheritance; 
and beſides (they fay) the parſon may have tithe 


poor tithe, if any: in 5 H.4, a petition of the 
com 


. _ Taws concerning Tithes. = WX- 
commons-wasg denied, about being ſued in; the ec. 
clefraſtical courts for tithes 'of ſtone and (late; raken. 
out of the:quarries, "The ſame petition was renew-; 

Wd 8 HH. 4: and: the king's anſwer was, that the for, 

W mer cuſtom; ſhould' continue, . The like had-been; 
attempted abour ſea-coals, 51 Ed. 3. Inthoſe days, 
it ſeems ſuch things were tithable, at leaſt by cul-, 
tom, and it was-not thought proper to be altered, 
Gib/. 6841 | 1 Roll, Abr, 637. Mo, 908, 1 Cro. 
277" Mar. 58. Still, Ecel, 263. ' - 1 | 
_ Of theſe no tithe is due de pure, being left for Rakings. 
the poory-(as was directed in the law of Moſes) and 
being alſo;the remains/'of corn, for which tithe has 
been/ paid 3 but: this js ta be underſtood only of 
rakings, which have been minus voluntarie diſperſe 
and therefore if they are ſued for in the ſpiritual 
court, theſuggeſtion for a prohibition muſtexpreſsly_ 
{et that forth; and it is not ſufficient to ſay that they 
were lapſe & diffipate in collefione.  Gib. 684. 
Littl, 35+ I Cro.:47 5» 'T Rot. Abr. 645. ATE RC 

But that herctofore tithes. were thought \ to. be 
cue of rakings de jure, {and that, by conſequence, 
no temptation was left ro evil-minded men to de- 
traud, by enlarging the rakings), is evident from 
hence, that when ſuits were brought by incumbents 
ior them, the plea of the defendant often was, a 
Mogus of ſomething done for the parſan that he 
was not obliged to do ;; which plea had been unne- 
celiary, if rakings.in their own nature had not been 
tithable. Gibſ. 684. 1 Cre. 702: Ney 15. Mo. 
278. Sav. yoo, | Wl > 

Rape-ſeed is ſmall tithe, It has not been ſown Rape-ſeee, | 
many years in large quantities in this country. And 
| do not find or know of any judicial determina- 
ton cancerning this particular ſpecies of tithe. The 
method of- cultivation of rape-ſeed is this it is 
ſown in Auguſt or September, and ſuffered to grow 
tl] the ſeed is quite ripe, -and then it is cut down 
with the greateſt -care, and if poſſible in calm wea- 
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ther, with ſickles, left any of the ſeed ſhould droy 
from the pods, and be loſt-upon the ground. And 
for the ſane reaſan it is never bound up in ſheaves, 
or made into hattocks' but as ſoon as may be it 
is gathered upon a-large cloth brought into the 
. field for the purpoſe, and upon ſuch cloth is threſh. 
ed and drefled ; and then the ſeed'is removed out 
of the field in ſacks or bags. The ripenels'of the 
feed when proper for cutting, and the ſmallneſs of 
It, renders this method of -cultivation ablo]utely 
necefary ; for if it were to be bound up in ſheaves, 
or oathered i into heaps, and then removed in car- 
riages or otherwiſe out of the field to be: threſhed 
and dreſſed, a great part of the feed would be 
ſhaken and loſt, which would not only be a damage 
to the owner, but alſo to the land ; for'the ſhaken 
ſeed would grow again, and ſpoil the future crop 
of grain. ' 2 Burn. "HE; 406. 
Iris uſual: for the'occupier of the land to agree 
with the owner of the tithe, - for the tithe of rape 
ſeed at ſo much an acre. 79. #. 
Ir never has been determined in what man- 
ner the tithe of rape-ſeed ſhall be ſet out by the 
occupiers of the land, where he does not agree 
to pay a compoſition for it. But the better op| 
' nion ſeems to be, that itſhould be ſet out by mer 
ſure in the field, after it is threſhed and dreſſed; 
as, from the manner of its culrivation, the owner 
of the tithe cannot ſooner remove it from the land; 
and as he has no right to enter upon. the land for 
any other purpoſe than to take away his tithe, whicl 
in this caſe is not capable of being raken away bt: 
tore it 18 threſhed and drefſed. 2 Burn. Ec. L. 49 
It was reſolved in the caſe of Dr. Skinner, 15 
Car. x. that if a mart cut coppice wood, and pi 
tithe of it, and before any new branches {prung 
out, 2rub up the roots and ſtubbs of the wood, 
he ſhould not pay tithe of them, becauſe they at 
parcel of: the franktqnement, and not annually reW 
vant, Gibf. 684. | This 
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: This is a predial ſmall tithe z for where the par- Saffroo. 
ſon had the great tithes, and the vicar the ſmall, 
and a Jand which had been ſown with corn, was 
ſown with ſaffron, the tithe was adjudged ro'the 
vicar as a ſmall tithe, notwithſtanding the ſtatute 
2 Ed. 6. c. 13, that tithes ſhall be paid in ſuch 
manner as they have been for forty years paſt. 
ET A9009. DRIES 
- This 1s faid nor to be tithable, but by cuſtom s:tr. 
only. Cibſ. 685. Vee cre 
W hereas ſheep produce two things tithable, viz. Sheep... 
lamb and wool, theſe two are ſpoken of under the \ 
reſpeEtive heads. Tg aoh3 
© But as to the tithe for depaſturing of ſheep, the 
rule of that by the canon law is laid down in the | 
provincial conſtitutions; and in the books of com-. | 
mon law there are theſe rwo caſes: x. Where the 
owner of the ſheep had depaſtured them in the pa- 
riſh from Michaelmas to Lady-day, and then fold 
them z upon ſuit in the ſpiritual court for a tenth 
of the bargain, the owner,. to obtain prohibition, 
ſurmiſed that he could pay a tenth of the wool, ac- 
cording to the cuſtom of the pariſh : - but prohibi- 
tion was denied, becauſe the parſon was defrauded 
of all, if he had not the tenth of the bargain ; in- 
aſmuch as the ſheep- were gone out of the pariſh ; 
and he could not have any wool, becauſe it was 
not the time of ſhearing. 2. Where ſheep were 
W taken into depaſture after the corn was reaped; 
WW and the defendant, to have a prohibition, ſuggeſt- 
WW <d that he took them in to feed, pro melioratione 
MM epriculiure, infra terras arabiles, & non aliter ; the 
WM court held, that the parſon ought not to have tithe 
MF of the corn and ſheep too; for the ſheep make the BE 
8 ground more profitable, and to yield more, which _. * 
oF 8 2 fair diſtinRion, 1f the owner took them in gra- 
WW 7's; bur if he had any conſideration for them, an 
af 1nn-keeper might as well ſay that he takes in gueſt- 
horſes pro melioratione agri, and upon that plead a 
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diſcharge from tithe. Gibſ. 685... _ Poph. 197: 
Mod. Rep. 216. 

Bill far tithe herbage for ſheep depaſtured i 10 the 
pariſh three or four months after they had. been 
ſhorn, and then were removed into another pariſh, 
and ſhorn there; and cited for the plaintiff, Cale- 
man and Barker, Paſch. 1126, and Demmer and 
Wingfield, 1 I. & M. (cited there,) But per : 
71am, no tithe herbage thall be paid for ſuch ſheep, 
becauſe they are. animalia  frufiuoſa, Hil. 173, 
Bunb. 31g. 

Dr. Gogolphin ſays, if ſheep ſtray out. of one Pa- 
Triſh into another, and there yean, no tithe is pay- 
able for this to the 'parſon of that place z but if 
they go there for thirty days or more, for this a rate 
tithe is payable to that place; for, for ſteep remov- 
_ ed from one pariſh to another, each parlon mult 
have tithe pro rata ; ; but under thirty days no rate 
tithe is to be paid. God. 433. | 

And by a conſtitution of archbiſhop Wi achelſes, 
if ſheep do couch in ane pariſh,and feed in another, 

 thetithe ſhall be divided between the two churches, 
yet (faith / yndwoed) not equally, but proportion- 
ably ; for the far greater part ought to. be aſſigned 
to that church within the pariſh whereof they fed 
For the time, than to that where they only couched, 
Lyndw. 198, | 

And farther, by the aid conſtitution it is or- 

dained, that if foreign ſheep ſhall be ſhorn io any 
pariſh, the tithe ſhall be hk delivered to the rec- 
tor of the church, unleſs he can be ſufficiently. in» 
formed, 'thar ſatisfaftion hath been made for the 
tithe elſewhere, fo as lawfully to. hinder the pay- 
ment thereof in ſuch pariſh where they are ſhorn, 
Tynd. 197. Ged. 438. 

In like manner, it a perſon ſhall buy or. ſell any 
ſheep, and ir is certain from what pariſh che ſheep 
do come, the tithe thereof {hall be proportiqnably 
divided between the two pariſhes; bur if it be v#- 

: Certain 
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certain, ' that church ſhall have the whole tithes 
within the limits whereof they. are found-at the 

time of ſhearing. Lynd. 194.—Sce Lambs. 

| This is reckoned among the things not tithable Slat. 
Pp jure, as being of the ſubſtance of the earth, of 
the ſurface of which tithe is-payable. | _ -- 

Tithe being paid for the corn, no tithe ſhall be Stove. 
paid for the ſtubble, becauſe this is no more than 


part of rhe ſtalk, upon which the corn We: Pp 
685, Yelv. 87. | vn 
See Trees, Hood. PER! F'4 _— 


Ir was relolved by three barons, contra Price, that Tu. 
tares, whether green or ripe, are. a great tithe, and 
belonged to the rector. Bund. 279. T7. - l 

If tares are cut, down-green, and given to, cattle | 
for the plough, no. tithe ſhall be paid. for+ them, =_ 
This is the rule laid down; but it is-to be obſerved, 
that where this hath been adjudged, it: was + u 

theſe two conſiderations ; either, firſt, that- they 
| had not in, the . pariſh ſufficient paſture-for the 
draught cattle and milk 'kine,./asin the caſe of 
Perry. and Soam ; or, ſecondly, becauſe it was the 
caſtom of the pariſh that green, tares, cut-tor la- 
bouring catrle, ſhould not pay; as in the caſe jo 
Mead and Shirman. Gib/.. 68 5-' | I Gro. 139, 
Leon. 27. Fones (W.) 357. 

A preſcription may be within a pariſh that, by 
reaſon they have not ſufficient meadow for-milch 
kine and draught cattle, they have uſed to cut ſome 
of their tares green, and give them to the afore- 
faid ſtock, and. to be diſcharged of tithes for the 
lame: and this is a good cuſtom and confideration, 
tor that the parſon bath'an advantage thereby as 
well as the pariſhioner, namely, in the tithe-milk 
and manuring of the other corn. land; and the 
matter is, the want of meadow and paſture; and * 
the ſurmiſe is, as if it had been ſaid, that for want 
of meagany and paſture, they have uſed to eat their 

meadows 
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| lame, becauſe they have not paid tithes thereof in | 


clare that Sy/va Czdua is that, which of whatſoever 
Kind of trees it is, is kept.on- purpoſe, and is mt- 


that the tithe ought to be paid thereof as a real 


enacted as followeth;z. * At the complaint of the 
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meadows with their plough cattle; and for ſo much 
as they did cat to pay no Ld Walſ. Cc. 49, 
Bunhb. 299. 

So it a 'man, aceontiog to the cuſtom of the 
country, - doth ſow his land to feed his*horſes for 
tillage, and the uſe hath been to ſuffer the horſes 
to be fed upon the land, without any mowing of 
the grain, the parſon ſhall not have any uthes there- 
of, becauſe it is no more-than paſture for his horſes, 
Walf. c. 49. 

This is one of the things which my lord Coke 
mentions -as not tithable, being of the ſubſtance of 

the earth, and not annual. 2 Int. 651. | 

By a conſtitution of archbiſhop Winchelſea, tithes 
ſhall be paid of trees if they be fold ; which Lynd- 
wood explains of large trees which do bear fruit, 
and being cut down are not fit for timber, but are 
uſed for fuel. Lynd. 200. 

And bya confiirddon of archbiſhop of Stratferk; 
foraſinuch as divers perſons do refuſe to pay tithes, 
which are notoriouſly due, of their Slug Cadua, 
and of the wood thereof being felled, which things 
do not require fo much labour as the fruits of the 
ground; and think that they lawfully refuſe the 


times paſt; and withal to render it' doubtful what 
ſhall be deemed Sylva Czxdua ; we do therefore de: 


ture and fit tg.be cut down, and which being cut 
down, ſprings again from the ſtump or roots ; . and 


and predial tithe; and that the poſſefſors of ſuch 
woods ſhall by all manner of ecclefiaftical cenſure 
be compelled to pay the tithe thereof when cut 
down, as of hay and corn, Lynd. 190. 
Bur' by the ſtatute of the 45 Ed. 3. c. 3. it 
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+ great men and the commons, ſhewing by thei 
« petition, that whereas they ſell their great wood 
* of the age of twenty» years,'or of greater age, ta 
« merchants to their own” profit,'or in aid of the 
* king. in his wars, parſons: and: vicars of holy 
«. church'do implead and draw the ſaid merchants 
« in the ſpiritual court for the-tithes of the ſaid 
{© wood; / in the name of. this word called Sy/va Cz- 
* dun, whereby: they cannot fell their woods to the 
« very value, to the-great damage of them and of 
« the realm; it is ordained and eſtabliſhed, that a 
* prohibition in thig caſe ſhall be granted, and up- 


* on the fame an attachment, as it hath been _ £ 


'*$/before_bis time.” 


The wood intended SD. this Seated IS ſuch as is 
fit for -building of houſes and ſhips, and there- 


fore without doubt it: comprehends 4 elm, and 


aſh';z-but'it hath alſo been- adjudged to include 
beech as timber 1n ' Buckinghamſhire, and. ſome 
pther counties, where better timber: is not to be 
had, or is very ſcarce. 'And thoſe-trees are free, 


ROT only as tothe. trunk or timber, | but alſo as 


ro the bark, root, and germins that grew upon 


the ancient ſtock; and it is. not material how 


often or how ſeldom the branches thereof are lop- 


ped, becauſe __y once tree, they are always free. 
2 Inſt. 643. 


' And ir hath bags allo reſolved, that oak under 
twenty years, being fic for timber in time to come, . 
ſhall-nor pay tithe:; and that though it ſtands till it 


1s rotten, and unfit not only for timber, bur for all 
-manner of uſes-except the fire, it ſhall be privi- 
leged upon this general maxim, that once dif- 
Charged and always diſcharged. 1 Rol. Abr. 640. 


Burt in the caſe of Buckel and Vanacre, 1692, 


| vpon a bill for tithe-wood in Er:th in Kent, above 
twenty years growth, part uſed for timber, and 
part made 1 into billets and Faggots, it was reſolved 


. that 
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that the laſt ſhall! pay tithes'y for the trees being 
above tweury years growth-alone will not privilege 
chem, but the uſe ; and: the! fame reſolution was 
in the caſe 'of Aeon and Smith; which was reheard 


and reviewed'y and of Francklin:and 7 Tones, 1n the 


year. 1694 3; and alſo in 'the- caſe of Cowper and 
Lavfield. Bund. gg! -# 

And in the cate of Uantny ad the: earl of 
Kent, H. 1504, timber trees above twenty years 
growth, "cur and corded. for fuel, andthe bark 
tripped from the ſame, were adjudged to pay 
tithes as well as underwood $5 bur rhat no tithe 
was.due for ſuch wood above twenty years growth, 
nor of the bark thereof, which, was not corded, 
Bunb. 98, 23 51; 

- Bur finally; in ahe. caſe of Walton and lady 
Itary Tryon, December 15, 1751. The plaintiff 
brought his+ bill, as reftor of Mitcham in Surry, 
for the tops and lops of: old :pollard oaks, aſhes, 
and elms,” and the tops, tops, and (bodies of 
beeches.—Mr. #/ilbrabam argued for the plaintiff, 
the tithe of wood 1s certainly payable ; and the 
law as' to this. 1s- now Pretty certain. The 45 
'£d. 3.18 an explanatory law, and all 'lops and tops 
are tithable if the tree be under twenty years 


-growth.. Before the ſtatute of Sylva Czdua all 


were tithable; but by that law it is declared, that 


all rimber rrees ſhould be exempt; and the realon 
is plain, for timber trees yield but one profit, 
'and that but once in a century;;'and therefore, /as 

'it was ſo long before the owner had a profit, that 


wood: was exempt. . But even'by this at it was 


' not meant that the whole tree-was exempt; the 


body only, not the' tops and lops were ſo. Since 


. this' at the courts have gone fo far as to exempt 
_ all} parts of the tree; and even. germins from 


theſe trees have alſo been determined to be ex- 
empt. After this the courts endeavoured to bring 
4t-ro ſome rule; and the buyers were always to pay 
the 


ol 
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the tithes. Afterwards the courts held, that trees 
not converted ts the uſe of timber were tithable-; 
and on this fome caſes have been determined, As 
the caſe of Man and: Sommerton, 1 Brownl. 94- So 
the caſe of Hawes and Cornwal, 1 Lev. 189. , where 
it is ſaid that wood for fire-woad, chough'of wwenty 
years growth, ſhall pay tithe when fetied; - So-in 
the caſe of Rapley and Lloyd, all wood for burning 
was held tithable. In the cafe of Briggs and Mar- 
tin, T. 6 WW. a'bill was brought by the plaintiff, as 
fee of the reftory of Bromley in Kent, for tithe- 
wood made into 'bavins: the defendants by their 
anſwer infifted, that old pollards and: dotards paid 
no tithe ; bur notwithſtanding this,: the court de- 
creed an account and fatisfa&tion ro'the plaintiff 
for them. The courts ſeem to have gone a ſtep 
farther. They have had regard to the uſe made. 
of the wood, and not to the ace of the -pollard/; 
namely, what was uſed for timber, and what for 
firewood 3 the former was held to be exempt, the 
latter to pay tithes, And agreeable to this was 
the caſe of Greenaway and the earl of Kent, before * 
the lord chief baron Ward, The bill was brought 
by the plaintiff} as vicar of Walford in Hereford- 
ſhire, The defendant inſiſted, that no tithes were 
due of ſuch wood as was above twenty years 
growth. A erofs' bill was brought, . and on 
hearing the court declared that the plaintiff was 
Intitled to the tithe of all wood above twenty 
years growth as well as under, which was corded, 
but not otherwiſe. But it may be objeed, ſhall 
tithes be ſo uncertain as to be determined by 
the uſe of them? I anſwer, that in many caſes 
tithes muſt depend upon the uſe of them. As 
In wood, if it is made into bavins for firing ic 
is tithable if to make fences, it is not ſo. So 
if one fats cattle on land, agiſtment is due for 
them z ſo if he keeps cattle as barren, - tithes are 
paid ; but cattle kept for the plough are ex- 
| empr, 
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empt, and even thoſe reared for the plough arcex: 
 empt. Theſe are all eſtabliſhed caſes, and do nat 
want any confirmation. The.cafe of Brook and 
Rogers, Moor go8. is very exprels, that if timbet 
is lopped before twenty years growth, tithes ſhall 
be paid of the loppings; And if theſe trees i; 

queſtion have been conſtantly cut, and rithes have 
been paid of them without any contradiftion; {a 
1s now. in proof) why is not this an evidence that 
theſe trees were cut before twenty years growth; 
and out of the ſtatute of Sylva Cadua ? And thi 
preſumption may more naturally ariſe in this caſe, 
For the falls here happen but once in ſixteen of 
twenty years; and one of the plaintiff's witneſſs 
ſpeaks to tithes being paid of theſe trees forty-five 
years ago, without any moleſtation whatſoever; and 
Not one witneſs is produced for the defendant, 
who will venture to ſwear that ever one load of 
timber was cut without paying tithes : and if that 
be the caſe, the natural preſumption is, that this 
wood is tithable, for it had paid tithes as long as 
| memory can go back, As to the Beech, if it 


_ be timber, as infiſted upon by the defendant; 


then it comes within the ſtatute of Sy/va Cedut 
And this matter muſt be tried, if the parties think 
it worth their while to diſpute it.—By Mr. Solicitot 
General, for the defendant: the queſtion now put 
IS, whether the rops and lops cut from trees above 
rwenty years growth are liable to pay tithe; if cut 
in order to be uſed'as fuel. And this is a queltiot 
of a very extraordinary nature indeed, and co- 
trary.to both old and modern law; for no point 
was ever laid down more clearly, from the time 
of Edward the Third to the preſent time, that 
this, that tops and lops of trees above twenty 
years growth are always. exempt : and the reaſon 
1s, when once a tree is privileged, it always remains 
fo: The caſe in Moor goB, cited for the Plainth 
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js expreſsly for the defendant ; for that particularly 
ſtates, that 1f not cut within 'the twenty years, 
then it is exempt. And fo have been. abundance 
of other caſes, And how can the right of the 
parſon ariſe from the uſe of the thing ? How is it 
poſſible for the parſon to know the owner*s intent ? 
The right therefore ought to commence from 
the' time it is ſo cut and ſevered, The earl of 
Kent's caſe does not prove the preſent diſtinction, 
for that proves that the trees themſelves 'were ih 
queſtion, and nothing at all was ſaid of the lops 
and tops. Beſides, they were not pollards or 
dotards, but young oaks.- This proves that all 
trees cut down and uſed for fire would be liable ro 
tithes. But this proves too much. But there is 
a note on the back of Mr.-Brown's brief in_ that 
cauſe, (which I have) that ſertles what this caſe 
was: he ſays there was-politive evidence that the 
trees corded. had grown from ſtems of old wood, 
and. was formerly coppice wood ; and this will 
alter the caſe greatly. . The caſe of Layfie!d and 
Cooper, 'T. 1698, was On a bill for tithes of lops 
and tops of timber-trees; the defendant inſiſted 
that they were the produdCt of beech and aſh-trees; - 
he admitted he did convert them to fuel and 
cord-wood ; but, -in. regard that they were above 
twenty years growth, inſiſted that they - were 
exempt : by the decree, an account was directed 
for wood in general ; and exceptions were taken 
to the remembrancer's report, that he had taken F 
no notice that theſe beeches were ſome thirty, I 
ſome fifty years growth, and were timber, and | 
therefore exempt; and of that- opinion was the _ 
court, In the caſe of Bibey and Huxley, H. 1724, 
the bill-was for tithe of coppice and other wood; 
the defendant inſiſted, that he had felled ſeveral 
timber-trees of twenty years and upwards, and dug. 
Mp ſeveral roots, and made them into ſtocks, _ 

| _— _ 09> ? _ mage 
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made the tops into faggots, ſome were uſed fqj 
repairs, others for fuel; and as theſe were all.aboys 
the age of twenty years, the body withall the reſt 
are exempt from paying tithes by law: and'ir wa 
decreed, that the plaintiff ſhould have an account 
of the tithe-wood, except for the tithe of oak, 
aſh, and maiden trees af beech, proceeding from 
ſtools above twenty years growth: the application 
therefore to- fuel does not make' the difference, 
But ir is objected, that it muſt be preſumed theſe 
trees now in queſtion were cut before twenty year; 
growth, and therefore never had the privilege: 
but as that is not charged by the bill, ir cannot be 

reſumed. As to the beech inſiſted on, it muſt 
tried. — By the lord chancellor Hardwicke; 
the tithes demanded by the bill are of two. forts: 
firſt, tops and lops of old pollard oaks, aſhes, 
and elm ; ſecondly, beech-trees, both body and 
branches. The principal queſtion ,ariſes on the 
tops and lops of old pollard oaks, and the reſt 
'There is no difference in point of fa&t.. It is ad: 
mitted on both ſides, that there is no coppice wood 
in this ground; that they are ancient pollards: 
and as to the beeches, that they are of twenty years 
growth and upwards, and the greateſt part of then 
was cut and made into billet, and fold for fire; 
except a ſmall part of them, which-was uſed for 
poſts and rails. The plaintiff has proved, ' that at 
two former falls tithes were ſet out and taken of 
this wood, the one in 1712, the other in 1728; 
on the other hand, the defendant has not proved 
any fall when tithe was not paid ;. bur has proved 
that in theſe two- falls the family lived in No 
thamptonſhire, and knew nothing of their being { 
out and taken, and that no other wood in the pariſh 
daes pay tithe, or eyer had paid. The. plaintiff 
has founded his right on this, namely,. the »/e and 
' application of the things of which tithe is deman& 


ed; but though this be the general right ſer forth 
' IR n 
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jb the bill; yer if any other right appears, the oe: 
plaiutiff; will be'inticled to an account. This is a 
queſtion: of . very great-.conſequence, both to the 
owners of wood, and-to the clergy alſo; and has 
been argued:both from rea/on and authorities. And 
upon the reaſon of the thing it has been ſaid, that 
there is no more reaſen why tithes-ſhould not be | 
paid -of woud, than of. any other product of the = 
earth, for it. annuatimrenovat : but this proves too = | 
much ; for, according to this reaſoning, all wood 
in general would be liable; and though this does 
annuatim creſcere, yet it does not annuatim renovare ; 
at common law coppice-wood 1s ſubject ro tithes, 
though it does not annuatim renovare; yet in its 
nature it ought to pay, for it is cut under a cer- | 
tain courſe of years, and is looked upon as an or- 
dinary ſtated renewal, like the caſe of ſaffron; bur 
of timber-trees the ſtated rule is otherwiſe ; there: 
the law does not wait for a ſtated. courſe of felling. 

It was further reaſoned for the plaintiff, that the 
lops and tops of pollards are tenancy profits ; but 
this is no rule of tithes, and varies 1a different 
counties, and would make the affair of tithes very 
uncertainz and in many places.the lops of ſpiral 
trees are allowed to the tenants for fire-wood, and 
yet ſuch lops are not tithable. It was further ſaid 
to. be reaſonable that the v/e and application ſhould 
determine whether the thing was tithable or not; _- 
that as a coppice is liable; fo it is reaſonable that 
any other wood, not timber, but uſed for fuel, 
ſhould be fo too. But this goes to the queſtion 
put in the iſſue by the bill, and I am afraid would 
be a very dangerous innovation ; the fubſequent 

Wy vie of the thing, as it does not alter the nature, can- 

WW Þot give a richable quality which it had not before; 

"WW f it could, why not vice ver/a, that is to ſay, if , 
WW wood nor timber ſhould be 'applicd to the uſe of 

timber,, why ſhould not fuck! uſe exempt it _- vy 

i." K- the 


Laws concerning Tithes. 
the payment of tithes ? this was never heard of, 
yet it is equally reaſonable. Ir is ſaid- there are 
certain caſes, where the uſe and application of the 
thing ſhall make it tithable ; and there will appear 
no greater uncertainty in one caſe than in the other; 
_ as for inſtance, wood cut to be burned in the houſe 
of a pariſhioner, this was ſaid to be not liable; but 
that.is not true, unleſs by cuſtom; for it was other: 
wiſe ODOY in the caſe of Nerton and Fermeyr, 
Cro. Ca It was ſaid alſo, that cattle for the 
6c vor js and "og are not tithable z fo there the 
uſe determines : but this is not a predial, but a 
mixed tithe, which the pariſhioner is not obliged to 
ſet out at a particular place or time ; and the par- 
ſon receives it in another manner, by taking the 
tenth part of the profits. In many caſes it is im- 
poſſible to ſay to what uſes the wood-may be ap- 
plied : the owner may ſell it ſtanding, the buyer 
to cut it; and if fo, how 1s the intention to be 
| known? and in many counties where timber is very 
plentiful, there it is often cut down and uſed as 
fuel ;z and if the uſe and application was to prevall, 
it would make two different common laws of tithe, 

and this without any cuſtom : the law for tithes of 

wood 1s a poſitive law, to wit, that of all timber- 
| trees of twenty years growth or upwards, whether 
timber by law or cultom, no tithe is ro be paid 
cither of bodies, lops, or tops. It has been much 
controverted, whether the ſtatute of Sylva Cadus 
1S a new law, or only declaratory of the common 
| law: the latter is now the ſettled opinion, for the 
words of the ſtatute are, it has been uſed of old. In 
the ſtatute the. wood 1s -particularly mentioned, 
and its age and growth, but not one word is ſaid 
of the uſe : and the opinion of all the courts upon 
the conſtruEtion of this ſtatute has been, that where 
the tree 1s timber by law or cuſtom, of went 


years growth or upwards, It 1S ENEmPL 5 and h 
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4 Inf. 642, 643. the rules are very particularly laid 
down. "Theſe rules have not been contradifted, 
except in the- caſe of germins that came from old 
ſtools, and which is the caſe of moſt coppices in 
England. Bur it is aſked. what difference is there 
if germins' grow from trees entirely cut 'down, or 
from trees that have been lopped ? I anſwer, that 


the difference is- great ; for in the caſe of germins 


that come from ſtools, no tree remains from whence 
the privilege is derived; but in the caſe of lops and 


tops the tree remains, and ſo does the privilege. 


I come now to conſider the caſes cited againſt this 
dofrine by the counſel for the plaintiff. The caſe 
of Man and Somerton, 1 Brotonl. 94. is tot applica- 
ble to the preſent caſe. The caſe of Hawes and 


Cornwall, 1 Lev. 18g. is this : ** Wood cut for fire- . 
« ing, though 'above twenty years growth, ſhall 


«pay tithes ; and ſo pollards, if above fifty years.” 
But this was very ſhort and imperfeRly ſtared, and 
is not ſupported by law at all; and by a report of 
the ſame caſe, » Sd. it is ſaid, that the wood was 
coppice-wood ; and by the determination” moſt 


probably it was ſo, and therefore proves nothing 


for the plaintiff. Bur it is ſaid there is no differ- 


ence between pollards and underwood, for pol- 


lards are not timber: but I anſwer, that pollards 
having gained this privilege, always retain it z and 
the bodies of pollards may ferve fo many uſes as 
timber doth ;” and if dotard trees are privileged, 
much more ought poliards, The next caſe cited 
was that of Brigs and Martin, which was on a bill 
for lops and tops of old pollard and dotard trees ; 
and an account was accordingly diretted : bur on 
What this was founded does not appear, nor whe- 
ther theſe pollards were under the time of privilege 
or not; and what makes this caſe the more ex- 
traordinary is, the decree in the caſe of Northley 
and Colbe, in the very "my term, and 1t 1s m_— 
Ve. 4 ; 2 | 4 


it 
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ly contrary ; and the only way of. reconciling theſe | 
two caſes.is, that in the firſt caſe it muſt have ap- 
peared that,the pollards. were ,cut before twenty 
years growth. Greenaway and. the earl of Kent was 
the next caſe, and moſt principally. relied on; and 
the ground of this decree was, that all wood, even 
above twenty years, that was cut and corded, ſhould 
be tithable ; and goes further than any caſe before 
or ſince : but the lord chief baron Ward, in that 
caſe, was of a quite different opinion, "and made a 
learned argument againſt the decree, but the other 
three barons differed from him.z therefore. I, ob- 
ſerve this was not a_ uniform authority z, and | 
think the chief baron Ward's was the beſt opinion: 

baron Price's reaſons in that- cauſe- do nat ſatisfy 


me at all ; when he was conſidering the ſtatute of 


Sylva edua, he ſaid, that ancient ſtatutes muſt be 
conſttued according to the intent, and not literally; 
and that great wwood does not in its ſtrit ſenſe mean 
trees of this ſort, but ſuch wood as-is applicable 
to large buildings ; which is in effect to. ſay, that 
a tree, which 1in its nature. 1s timber, yet if it is 
not large, and applied to firing, ſhall be tithable: 
another ground that he went upon was the ſtatutes 
relating to the rules of felling wood ; but theſe 
are rules Jaid down only for the edevaiad of 
timber, and cannot be applicable to tithes that 
were demanded of them ; and, upon the whole, 
this determination. is dire&ly contrary to all the 
other authorities, for there is a tempus conflitutum, 
and that cannot be departed from : and I will ſay 


farther, that there has been no precedent ſince t0 


follow. it; for as to that caſe of Bibey and Huxls, 
that 1s rather againſt it, If theſe trees now in 
queſtion were lopped and made. pollards before 
twenty years growth,. and ſo have continued to be 


 lopped, then they will be liable to tithes ; but 
this 1s a queſtion of fact proper to be tried, being 
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too much for me to determine upon the eviderce 092" 
now I2id before the court: I any rather'inclined to 
think that" they were not, 'for the plaintiff himſelf, 
in his bill, has ſtated them to be ancient pollards, 
and large. 'The ſecond *queſtion - relates to: the 
tithe of beethis, both bodies and branches: and-it 
is'not difputed but that this wood is above twenty 
years growth, and then the matter of fat muſt be 
tried whether it is (timber- by "the cuſtom' of the 
county ; and if ſo, it will be exempt, otherwiſe it 
muſt-pay tithes. 2 B. E. L. 411, 416, © © 
This was declared to be tithe-free, as part of the Turf, 
freehold, 22, 23 Car, 2. as it had been declared 
before by lord Coke. Gif. 68 y! 1 Med. eps 25+ 
2 Inſt. 651. | 
If the reſolution upon this head was really As Turkies, 
Moor. reports it, viz. that tithes are not payable of 
turkies nor their eggs, quia Fere Nature ; "\t is not 
eaſily conceived -upon ' what conſideration - they 
ranked them under that' head, or ſuppoſe Fere 
Nature there relates only to partridges or phea- 
fants, which come between : it.4s no leſs difficulc 
to conceive why turkies, (if they are not Fere Na- 
ture) ſhould be diſcharged of tithes more than 
tame fowl of other kinds. Gib/. 685. Mp. 599. 
In the caſe of Carlton verſus Brightwelt, before 
the maſter of the Rolls, it was delivered by him 
as follows : I Cannot ſee but that turkies are birds 
as tame, as hens or other poultry, and therefore 
mult pay tithes, Irt.is true if tithes be once paid 
of eggs, there can be no demand made a ſecond 
time, in reſpeCt of the chicken hatched afterwards, 
2 $f 7 RN 
In this endl the court declared; that where land Turniys, 
is ſown with turnips after the corn is cleared; and 
fed with ſheep and barren cattle, that tithe ſhall 
be paid of ſuch turnips; though ir was infiſted 
upon for the defendant, that the foil in that county, 
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Willows. 


© Jac. 1. it was ſaid by Hengen, that, originally, 
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(Staffordſhire), was dry and ſandy, and that thi 


_ method of huſbandry improved the land, ſo ha 
the plaintiff had yberipres decimas of corn, and had 


received the tithe of lambs and wool of the ſheep 


| ſo fed before; but the court over-ruled this a. 


fence, and ſaid. it amounted. to a non decimands, 
as to tithes. Hil. 1731. Ban: 314+ See Garden, 
Clover. 

By the ſtatute 2 £9. 6. c. 13. eZ. 3. the tithe of 
cattle feeding on large waſtes, where the pariſh iz 
uncertain, ſhall pay tithe to the incumbent of that 
pariſh in which the owner of the cattle dwells, 


unleſs Jimited otherwiſe by cuſtom or preſcription, 


(Gibſ. 685. Sav. 60. 

Where the ſurmiſe was, that in .the county of 
Southampton willows were uſed as timber, 1t' was 
judged that they are not tithable, and a prohi- 
bition was granted. But elſewhere, if willows are 


growing about a houſe, though it is waſte to fell 


them, yet being felled, tithe ſhall be POR of them, 
Gibſ. 685. Hob. 219. 
Anno 28, 29 Eliz preſcription by one to pay but 


65. 94. for No tithe: of all willows cut down by 


him i in ſuch a pariſh, was declared an ill preſcrip- 
tion ; becauſe if he cut down all the willows of 


other men too, but 65s. 9d. ſhall be paid for all, 


But to have preſcribed for all willows..cut down 
upon his own land would haye been good. Gi/, 
* This growing in the nature of an herb, the 
tithe thereof is a ſmall tithe, as was agreed by all 
the juſtices, in the caſe of Udal and Tindal. | 
Car. 1. 3g Cro. 28. Hetl. 77. 


The . relating to wood may be reduced to 


four heads ; 
1. How far and in what reſpect wood i 1s tith- 
able. In the caſe of the A of Clanrickard, 


tithe 


| 
| 
| 
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tithe was not paid to the clergy of wood before 
the time*that - archbiſhop Stratford made a conſti-. 
rution,\'(17 E4. 3.) that tithe ſhould'be paid, with- 
in-his juriſdiction, of Sylva Czdua. But although 
that conſtitution, by the tenor of it, ſeems to ex- - 
tend to wood- in. general, it is to be obſerved, that 
the petition: of the- commons againſt the clergy, 
in the very next parliament, (18 Eg. 3.) was not 
for taking tithe of wood, but of every manner of 
wood, 7. e. of great trees, as well as of the reſt, 
And there are a great number of petitions in the 
rolls of parliament, during that reign, praying re- 
lief in the ſame caſe z, which ſeems. to imply that 
that was the only grievance they Jaboured under, as 
being againſt the common law and cuſtom of the | 
realm ; for if the demand of tithe of other wood ” 
had alſo been againſt cuſtom, why did not all the 
petitions run againſt tithe of wood in general? At 
the ſame time it- mutt be acknowledged that the 
commons ſay in one of their petitions, 2 Rich. 2. 
that before the firſt peſtilence, no tithe of any 
manner of wood was given, granted, or demanded; 
and we find there was a great peſtilence 22 Ed.'3.. 
Gibſ. 685, 686. Palm. 39. 
It. was refolved, in the caſe of Arts and 


Farmer, that de jure, per legem apts, perſon can 
be diſcharged of tithe of wood, even though it be 


fewel and hedging; and that therefore it hath been 
vlual in prohibitions to alledge hearth-penny, or 
the like, for the diſcharge : from whence ir fol- 
lows, that where ſuch con{ideration or recompence 
- to the parſon is not alledged, tithe 1s due de jure ; 
with which ſuppoſition, the admitting of a bare 
cuſtom de non decimando, in caſe of wood, ſeems _ 
hardly reconcileable. Gibſ. 686. 2 Cro. 11 

It was ſaid in, the forementioned caſe of. the | 
earl of Clanrickard, that though tithe of wood is 
not of annual payment, yet is of anaual growth, 
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ir doth not renew annually ; and that therefore in 


tithable. Td. Raym. 137. 2. Salk. 656.. 


ders of Sir William Forreſter : the defendants in 


-  Ovght to have ſhewn ſome exemption ; and there 
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and that therefore, (as it ſeemed) there -could nor Me 
| be a preſcription of trees. de non decimando:. "OA Wc 


686. Palm. 38. | 
In the caſe of Hicks od Woodſon, H. 8 &9 W. 
it. is ſaid that wood is not de Zure tithable, has 


libels in the ſpiritual court for wood, they alledged: 
a cuſtom, although ir was ſaid that the praftice of 
the ſpiritual court at this day.1s otherwiſe :- but the: 
court did not regard that, for Holt chief.:juſtice: 
ſaid that they made ſtones, gravel, and all thingy 


But, in the caſe of Jordan againſt Colley /| and 
otbers, E. 1720, on a bill by the reQtor for tithe- 
wood» in the pariſh of . Litile Wenlocke, in, the 
county of Salop, as it had been time out of mind 
Paid in that pariſh, againſt the defendants, as ven- 


agar oTny co ” ongp aggp aggro re mb gr -«« = © » __ 


their anſwer ſay, that no tithe had been paid for 
this coppice- wood, called Holebrooke coppice, when 
felled before, and that they never: heard that 
any tithe or Modus had been paid for wood in that 
pariſh, It was inſiſted upon for the defendants 
that tithe-wood was not due of common right, and 
therefore that the proof lay, upon the plaintiff; 

and that+it was only founded upon a canon in 
biſhop Strarford's time; and therefore -that the 
defendants need not alledge any preſcription or cuſ- 
tom by way of exemption. But it was anſwered for 
the plaintiff, that occupiers muſt always ſet forth 
an exemption. And by the court ; the defendants 


is no inſtance that a pariſh can preſcribe iz no# 
decimands for tithe-wood ; wilds and hundreds are 
upon another conſideration. Bur note, ſays the 
reporter, although the court decreed againſt the 
detendants, yet it doth not ſeem to have been yet 

..: 0p 


"DEE'M ts that tiche-wood | is mo of” 
common fight... Baxb: 63.) 

-But in: the: caſe of ' Boulton: 29, 7 P"OR p28 
2G. 24 the plaintiff having libelled in the ſpiritual 
court for the tithe. of Sy/va  Cedua, 'the defendant: 
moved the courtof King's Bench for a prohibition; 
and! the ſuggeſtion was, that they - were timber- 
trees, and of rwenty years growth.” It was urged. 
further, that 'the court might grant a prohibition, 
even upon the face .of ty libel : becauſe the de- 
mand is-ſet forth generally, and therefore muſt be 
intended «that» this: tithe is due of common right, 
whereas the Tight. of | the: tithe-wood' is 'only 'by 
cuſtom. 'And-:that was the reaſon given" in the 
caſe of Hicks and Yordſon, why a hundred may 
preſcribe '1n/ a -10u decimando. of the tithe-wood z 
tor as by cuſtom it. grows due, by cuſtom 'it may 
be -made\ not due, | But the court ſaid that this 
reaſon indeed. was Jaid down by the judges'of this 
court 1n that caſe; but they ſaid this has never 
been allowed for law by any of the other Judges of | 
Weſtminfter-ball, and. it certainly is' not law; for 
tithe is: as much dye of Sy[va Cedua by the law of 
England, as any other tithe whatſoever. ' And 
judge Reynolds ſaid, this may evidently be ſhewn 
not to be the reaſon of 'this law, in relation to 
hundreds; for. if it was, the ſame reaſon would 
prove that every private man may preſcribe ina 
non decimando of this nature. And for this reaſon; 
J and alſo becauſe the defendant 1n the ſpiritual court 
had not alledged in his plea there, that the trees 


were of twenty years growth, a pEvOnnR was 
denied. 1 Bernard. 71. 


2. What ſort of tithe wood dock yield. That 


It is predial is' plain, but whether great or ſmall, 
hath been a queſtion between the parſons and the 
vicars. And in the caſe of Reynolds and Green, 
lomething is delivered that tends to that por 
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«& By the Opinion of | the whole-court clearly, | the 


« parſon de mero jure ought to. have the tithe. 


wood, if the-yicar-be: not endowed: of the' ſame, 


& or claims to have it by preſcription 3 but withour 


 & ſuch a donation or preſcription,'the-ſame belo 


<< to the parſon,” And ig” the ſequel of that caſe 
it is expreſs]y declared to be a'great tithe, and im- 
plied that 1t-could not paſs under the'terms altara- 
gia, & minute decime, but in virtue of the'conſtant 


| uſage of paying it to the vicar. © But 4 Car, 1. in 


the cale of Wood and Greenwood, 'it was held 
that wood 1s minuta decima ; :and the' two caſes of 
Tindall and St. Alban's are referred to for 'proof 


_ of it ; which ſeems alſo tobe ſuppoſed in the caſe 


of Tildell and Walter, 21 & 22 Car: 2. where 4 
vicar libelled in. the-ſpiritual court for tithe-wood; 
and: the ſuggeſtion to obtain a prohibition ' way 
that time out of mind they had paid no ſmall tithe 
to the vicar.  Gibſ. 686, 2 Bulſt. 27. © Littl. 243; 
1 Mod. Rep. 50. 29 rey 050 


4 
> 


__ Amidſt this variety of judgments, we can only 


ſay theſe two things: 1. That, in common opinion, 
wood paſſes for a great tithe, 2. That in contro- 
verſies between parſon' and vicar, where . the en- 
dowment 1s loſt, this point is determined by pre- 
ſcription 3 and incaſe the endowment remains, and 
doth not expreſsly mention wood, - and yet that 
tithe hath been uſually taken. by the vicar, the lay 
will, by favourable conſtruction, either graft it upon 


. ſome general expreſſion in the endowment, (as 


the forementioned caſe of Reynolds and Grew) 
or elle preſume that there might be a ſubſequent 
augmentation of the endowment of the vicat, 
by which he became entitled to tithe-wood. Gil}. 


That wood is a predial tithe is plain, bur whe 
ther great or ſmall, hath been a queſtion between 
the parſons and vicars; and it hath been reſolved, 


that 
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that if a, vicar be. only cndowed, with the ſmall 
tiches, and. have, b > acofon thereof, always had 
tithe- wood ; .1n. fack caſe it. ſhall be. accounted a 
ſmall tithe, otherwiſe it is to be accounted amongſt 
the great tithes. Deg. p. 2. c. 1,— Burt this doth 
nor alter the quality of the tithe ; and the vicar's 
having received it may be evidence-of a grant 
thereof having been made ſubſequent ro the. en- 
dowment, although- ſuch original. grant is now 
Joſt, but is not evidence that wood in itſelf Ss 4 
ſmall tithe. 

3. How many ways may wok be difhuraca of 
tithe ? and thoſe are reducible to three heads; with 
© regard to the ape it-is of, the uſe ic is put to, and 
the place of its growth. 1. With regard to the age; 
timber-trees, of or above twenty years growth, 
are diſcharged by. the ſtatute of Sylva. Cedua, 
(which ſee under Trees.) 2. With regard to the uſe 
tis put to; wood for the owner's firing, hedging 
and fencing of the premiſles within the ſame pariſh, 
hath been adjudged tithe-free ; but this is to be al- 
kdged, not abſolutely, that per.lezem terre wood 
ſo applied ſhall not pay tithe, but /ub modo, that 
the parſon hath ſome conſideration for ir, or at 
leaſt hit the houſe is for maintenance of huſbandry, 
by reaſon of which the parſon hath «beriores decimas. 
By which: rule, if a man hath an houſe of huſban- 
dry with lands, and demiſing the lands, reſeryeth 
the houſe, tithe of fire-wood is payable. In the 
caſe of Scoles verſus Lowther, it 1s declared, that 
where a-man has wood in one ariſh, and arable land 
in another, if he makes uſe of this wood in making 
fences for his arable land, yet he ſhall pay tithes to 
the parſon where.the wood grows ; but it had been 
otherwiſe if it had been the ſame pariſh, 3. With 
regard'to the place of its growth ; as the Wild of 
Kent, (ſaid to contain twenty pariſhes) and the Wild 
pf Suffer; withio which, a preſcription to be dil- 
| | change 
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charged of tithe of wood, (though diſallowed'1;' 
Fac. 1, in the caſe of Roſſel Ind Backburſt) hath: 
been often held to be good, upon this ſuppoſition, 
that tithe of wood in general ts due by cuſtom oj. 
ly, (which, by the way, hath been-often ſaid, but 
never proved,) and that therefore it is not withit 
_ the rule againſt. preſcriptions #7 non decimandy by 
lay-men ; which rule they extend only to tithes that 
are due de jure, as corn, hay, and the like. Gibf 
636. 3 Cro. 113. Mo. 683. Littl. 52. Keb. 319, 
Sand. 136. 1 Vent. 7;. Siderf. 447. Skin. 561. 1 
Raym. 130. 2 Buljt. 285. Palm, 37.  Hetl. 110. 
. What 1s the manner of tithing wood ? It was 
faid by Hobart, in the caſe of Hide and Ellis, that 
in divers places they tel] out the tenth acre of wood 
ſtanding ; and fſo.it may be by the pole or perch, 
or by the tenth faggot or biller, according as the 
cuſtom of the place hath been. Hob. 350. 
| There is no diſpute concerning the kind of tithe 
which wool yields, for. it is agreed by all to be 
mixed, and was declared, in the caſe of Wark, 
to be a ſmall tithe, Nor is there any doubt but 
that it 1s Je jure tithable : fo that it hath been ad- 
Judged, that however for the bodies of ſheep kill: 
ed, and ſpent in the houſe, no tithe ſhall be paid, 
yet the wool ſhall pay tithe z and for theſe, as well 
as of rotten ſheep which die, a conſultation 1s pro- 
vided in the Regiſter in theſe words : De decimd lant 
provenientis de ovibus eorundem parochianorum infra 
eandem parochiam occifſis, & morientibus, a feſt 
S. Michaelis uſque ad feſtum Paſche, fengulis at 
#is. And ſo in a ſuit for neck-wool, where the 
defendant in the ſpiritual court prayed prohibi- 
tion, upon this ſuggeſtion, that they uſed berxeen 
 Michaelmas and Allhallowtide to cut the head, neck, 
and ears, to preſerve their ſheep from vermin and 
flies, and by this to make the fleece the better; 
and that they were to pay the tenth fleece at. ſheat- 
Inge 
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ing-timwes but not-to pay any of theſe neck-fleeces, 


belongs 48 they:alledged, of no value : in this caſe 


prohibition was -'denied,. becauſe the, parſon had 


the ſame. -right-to- the teath fleece-of the neck, as 
to.the tenth fleece/on- the: back ; and. becauſe the 


allowing this cuſtom might be the foundation of 
vreat fraud, and an opportunity of ſpoiling: the 
fleece under colour. of neck-ſhearings. But when 


the forementioned ſuggeſtion ſucceeded not, an- 
other was found,' viz. that they uſed to. wind up 
the other fleeces for the patſon ac their own charge; 
and this obtained a prohibition, | notwithſtanding 
all the former reaſonings of - the court. - But, ac- 
cording to Rol/z, conſideration was alſo had of that 


inaſmuch as it appeared that the ſhearing at that 
- of the year could not be for the fleece of the 

- Nor ſhall tithe be paid of locks of wool; if 
__—_ that they were caſually, loſt, but other- 
miſe, it by contrivance and fraud.: ' Gib/. 686, 687. 
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the-wool de jure, it was held inthe caſe of N:r- 
bols and. Hooper, 16 Fac. 1. that though a man 
ay tithe of. lambs at Mark-tide, and afterwards 
x Midſummer ſhear the reſidue, or. the nine 
parts, though there are not above two months 
between the times of ſuch tithing and ſhearing, 
yet he ſhall pay tithe-wool of the reſidue, be- 
wo there is a new Increaſe. Gibſ. 689. I Rol. 
. 642. 
And alſo if there be under ten pounds of was), 


eing due de jure, a Modus in non decimando cannor 
*& allowed in any caſe. x Rol. Abr. 687. 

But as to the ſtriCt right of tithe-wool, 'it hath 
een limited, by an allowance of the two follow- 
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ther circumſtance of. clearing them from vermin, 


ob. 144. 1 Rel. Abr. 6465 047+ 1 Buſft 24.2. 


And with regard. to the forementioned right of 


reaſonable conſideration ſhall be paid ; becauſe. 


A” 
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ing Moduſſes as good, viz. 1. The tenth patt d 
the wool of all the ſheep which he had befor 
Lady-day, in fatisfation of all the wool of ſuch 
ſheep as ſhould be brought into the pariſh after 
Lady-day. 2. To be diſcharged of tithe' of thoſe 
he ſhould ſell bur two days before the ſhearing, in 
conſideration that time out of mind” he hath paid 
tithe-wool of thoſe which he bought but two days 
before the ſhearing. GrB/. 6875. | 


In the caſe of Yilſou and the biſhop of Carliſy, 
'T. 13 Fac. Wilſon brought a prohibition againſt the 
biſhop, who held the living of Grayſfock in cons 
mendam; and ſaid, that there was within the pariſh 
of Grayſtock this cuſtom for tithing of wool, that 
if any inhabitant have five fleeces of wool 
above, he ſhall, after the ſhearing and binding up 
of the ſame, without fraud or deceit, pay; to the 
_ rector, (after notice given) the tenth part thereof, 
at the door of the manſion-houſe of ſuch perſon 
inhabiting within the ſaid pariſh, without ſight & 
touch of the nine parts by the reCtor or his agent; 
and that the parſons have ſo accepted it, To this 
the biſhop demurred in law. And it was-adjudged 
for the biſhop with one conſent ;/ for the ſubſtance 
of the preſcription 1s-laid, that the very true tenti 
is and ought to be paid withoyt fraud, which is 
not preſcriptible, for it is common right, Then 
the ſole point preſcriptible is, that this is without 
view or touch of the nine parts; which is, in& 
fe& repugnant to the other ; for when you have 
_ hid the truth in the former part, you lay the way 
to fraud 1n the latter. . For it 1s againſt commol 
reaſon that any man judge or divide for himſell, 
and then take choice of his own diviſion, againl 
the rule of partition laid down by Littleton ; fot 
' the truth of the tenth depends upon the propor: 
- tion it holds with the nine parts; and therefore 
| for the pariſhioner to ſet out a part for the ay 
"nu b whic 
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which he only affirms -to' be juſt, is to give him 
merely power to tithe as he liſts, and the preſcrip- 


tion were as reaſonable as to ſay plainly, that they 


might ſet out what tithe they pleaſed. And it is a 
weak- anſwer to ſay, that if it be not a juſt tenth 
he may refuſe it, and ſue for his due. Forhe hath 
no means to be aſſured whether it be true or nor, 
ſo his ſuit-may be cauſeleſs z; ſure he may be it 


will be fruitleſs. But the law was provided, not 


to cauſe,” but to prevent ſuits, and therefore pro- 
vides, that things be done by indifferent means 


and perſons, that there be no juſt' ſuſpicion of 1n- - 


direct dealing. Hob. 107. 
So: in- the: caſe of Chriſtian againſt Wren and 


S others, 2M. 1732, On a bill by the vicar of Croſ- 
tbhwaite, in the county of Cumberland, for tithes, _ 


the defendant inſiſted on a cuſtomary manner 
of payment of tithe-wool of the elder ſheep, by 
weighing the wool, and delivering the tenth parr, 
without fraud,- to the vicar, without his ſeeing 
or touching it.: but this was over-ruled, on the 
authority of the aforeſaid caſe in Hobart, Bundb. 
ESSE | TRIO | 

In the ſame caſe the pariſhioners inſiſted, that 
they ought to pay no.tithe of hog-wool, - (that is, 
of the wool of ſheep of a year old ;) alledging 
that no tithe thereof had ever been paid ; that the 
tenth lamb having been paid, (or compoſition for 
the ſame,) the other nine ſhould not pay tithe of 
their wool that ſame year; -and inſiſting farther, 
that a Modus being paid for the tithe-lambs, the 
laid Modus included alſo the tithe of the hog-wool. 
But the evidence not coming up to the proof of its 


being included within the Modus, and the other 


allegations being plainly ſerting up of a non dect- 


mand, it was dececed that the tithes of rhe hog-_ 


wool ſhould be paid as well as of all the other 
Wool; for it is clearly a new increaſe. Th 
; Che 
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Laws concerning Tithes. 
The title. to tithe of wood being ſettled: ther 


is another queſtion, viz. how the tithe ſhall. by 


proportioned between the ſeveral incumbents, in 


caſe ſheep are removed from one pariſh to another 
between the. times of ſhearing ; 3 upon which head 


the rule of the Engliſh canon law is ſer forth in 
the conſtitution of archbiſhop Winchel/ea, viz. tha 


tithe of wool ſhall be paid to. the incumbent from 


the time of ſhearing till Martinmas, though they 
be afterwards removed :. that if .they, be remoy- 
ed within the ſaid time .from. pariſh to, pariſh, 
each incumbent, in whoſe pariſh they ſhall remaig 
at leaſt thwty days, ſhall have his -proportipa of 
the wool; but if they be removed. from pariſh 
to pariſh after the ſaid time, (that, is, fron Mar: 
tinmas to the time of ſhearing,) a reaſonable agif- 
ment ſhall be paid by the owners for-the time they 
ſtay. But the common law will not allow azift 
ment to be paid of ſheep that are fatted and fold, 
becauſe they will render tithe of their wool; s 


_ adjudged in the caſe of Facey and Lange, 7 Car. if 


and it was ſaid by Fones, (abſolutely, and with 
equal regard to all times-of the year,) that if a ps 
riſhioner ſells ſheep, the parſon ſhall have allowance 
of tithe-wool after ſhearing, (as of eighty pounds 
of wool, the tithe of which is eight pounds, there 
ſhall be for the half year's paſture four pounds; 


for a quarter of a year two pounds, &c, 


though the contrary was held, 2 Car. 1, that 
in ſuch caſe the incumbent out = whoſe - papiſh 
they are ſold, ſhall have agi/tment, as is oblerved 


| before under the title Sheep. So that, howevel 


plain and clear the rule of the eccleſiaſtical Jaw 15 
the rules of the temporal law in this matter ſeem 
not to be eaſily reconciled ; nor, with ſubmiſhon, 
does it ſeem fair, that a plain eccleſiaſtical las, 
in a merely eccleſiaſtical matter, ſhould be laid 
aſide, or over-ruled, without very good reaſon 
| givel 
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SOT! Farrar th ur: Tateh. | | 
05h- Poph. 1 97. 0-46 | 
—A cuſtom: = us tithe in kind for ſheep, if th 
continued: in the pariſh all the year, and #n h 
penny for. every one: that 'was fold before the 
time. of ſhearing, was adjudged- an unreaſonable 
cuſtom, as. evidently Sfucing the PR: of h 
quſt right... ' Gibſ, 687. » Mar. c: 128. os 
As to the time of. paying tithe-wool; #3 Jure, 4 | | 
W is due when clipped ; bur by preſcription it may © * 
be ſet out all together ar another time ; and when 7 ne oy 
the ſpirtitual court diſallowed this plea, they Were 
prohibited. 2 Cro. 702. Mo. 910. -: 
Libel in the ſpiritual court for tithe of woo; 
the defendant pleaded; that'by the ancient vſage in 
the-pariſh the tithe of woot was paid by the p6und, 
and not by the fleece : and thereupon moved for 
a prohibition, as being a Modas. Br cheecourt held 
this was not a Modus, onlya different mariner of 
computing the quan/um, wherein ir is agreed that 
the tenth» part is co'be paid'in all events. The pro- 
hibition-was denied.  . Ach. 1 Geo." 2. Styart. 984. » 
It ſeemed to be admitted, that there ought to be Yeulings, 
paid tithe for the agifment of yearlings, being anew 
increaſe, | Mich, 1783, Bunb. Loa Fe 
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'Y "Me out, and taking and carrying away tithes... 


VERY perſon is bound, of common right, ai il grokes 

to cut down, and ſet out'the tithes © his —_— 
land. So that when a parſon made a colle&or of tithe. 
tithes, and 'that colle&or licenſed a pariſhioner t6 
arry away his corn without ſetring forth of tithes, 
It was declared a void licence. And in ordet to 0 
due ſerting our, thar it may be done fairhfully, and 
without fraud, the laws of the church intitled the. 
parſon to' have notice om him; bur by che decla- 

L | 


rations. : ” 


2:46 


- Timeand 
manner for 


ſetting out. 


| Nrange this laſt clauſe may look, CZyndword lays it 
down as the law of the church, Colonus de jire tent: 
tur non ſolum decimas colligere & coacevare, | ſed 
etiam in horreum ſacerdetis-afſerre. Gibſ. 688, 689 
See 2 Leon. 70. Latch 125. Palm. 440, 2 Keb- 
9H. -. JT 290 7 | 


_ rations of« common law, ſuch notice?is not necef 
ſary. The furtheſt they have gone, .is\to declare 


nritles @-parſon, though not to notice; tva right of 
ſeeing it ſet Qui. | And 'if a queſtion: be, in the ſpk 


© ſheaves or cocks, or ſhocks) depends upon; the par- 


' more, in. order. to.+the-+tiching. of | corn, than' ty 


a good conſideration, for not- tithing the 0dd 


| cuſtom.  Aliqui (ſays he) decimant' ſecundum Garbas, 


.. <” 3 | ”"* " 
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a cuſtom. ef tithing without view,-anrabſurd cyſ- 
tom ; andthe ſtatute Jaw: (2 Ed; 6. rap. 13: ſe: 2) 


ritual court, whether tithe were ſet out,” or. not, 10 
prohibition lies.  Gib/. Cod, 688, -Noy 134. 1 
\Rol. Abr. 643. ; = 2: Vent. | 48. > nd ko e447 

- - The. time, and manner of ſetting out tithes, (i, 
e. whether .itis: to be done, when the things arein 


> ——_— i —_— — am wy yung. 


ticular cuſtom of eyery place; which is'to be fol- 
Jowed.., The books of common law declare, that 
of common ,right,; the; owner is obliged to do no 


bind it; up in ſheaves; and it being a maxim, that 
every Modus:muſt be\ ſomething for the advantage 
of the. parſon, which the owner.is not bound todo, 
the ſetting into. cocks or ſhocks:hath been offered 
as the foundation of a, Modus, when : no: other pre- 
tence could be found ; and particularly-adjudged 


ſheaves, under the number of ten. | But: they cite 
no ancient teſtimonies, to, make the tithing in 
ſheaves. the common law of tithing ; and Lynd- 
wood (who uſually diſtinguiſhes between what is 
due de jure communi, and what de conſuetudine) {ts 
all the . method of tithing upon the ſame foot of 


eas projictendo ſparſim in. ſultos., alii decimant ſecun- 
dum Acervos, garbis invicem collectis ; alii decimant 
2n in Campis ſed in Horreo propri ;- alii ducunt 
illam decimam ad borreum ſacerdotis. 'And howevel 


T he 


rnitig Tithey. | 
$6 tenth land of « corn. (inſtead. of the tenth ' 


bt, or: thock) beginning with that land which in 
C 


nigheſt_to.the church, hath been adjudged a good 


cuſtom 3 notwithſtanding it was legged. that the 


cecupiers,. knowing which, would fall to the ſhare 
of the parſon, did not till, manure or ſow it, as they 
did the reſt.;. for this fraud (they ſaid) might be re- 
medied. by an a&ion. at common law. - Might not 
the cuſtom as well be declared, a cuſtom againſt 


reaſon, when the preſumption is fo ſtrong, that in 


ſuch caſe the occupier will not_ beſtow equal care 


upon it, as Upon his own 3 and whetl it is1o difficulc 


to ſtate the degrees of care, taken or required ; and 


ſince, if due c care be not taken, no remedy is left, 


but what (conſidering the difficulty of proof, and 


cr er LAI is worſe than, the diſeaſe ? 5 


&8 689. Mo,9g | 

It is Pg to $2.85 Baba agreed by all the juſtices 
in the Common Pleas, (29. Eliz.) that by the civil 
lay the parſon ought to have his tithe by che centh 
ndge : But not ſo, I ſuppoſe, as to let the occupier 
know which parts he was to negle&, by making it 
neceſſary to beginof courſe with the ridge which was 
higheſt to the church. They maxims 'of civil and 
canon law are not uſually overvalued in our tempo- 
ral courts ; but the uſe which 'was made.of this, 
was, that the reaping, binding, and ſhocking, being 
(in conſequence of rhat doErine) more than the ow- 
ner was bound to do, theſe ſhould become a good 


Meogus to diſcharge him of tithe for the hay grow- | 


| 5.20 the head-lands,  Gibſ. 689. 2 Leon. 70. 


ithes being ſer out, or ſevered from the nine Titbes ft 


parts, become lay chattels. This is the doctrine of 
all the law-books: and upon this foundation, 
when the tithe of corn was ſet out in ſheaves, and 


the parſon would not take it, but prayed remedy 
In the ſpiricual court, 'a prohibition was granted; 


_ when a ſequeſtration was prayed in the tempo- 


"> 


2 | os 76 


out are lay 


chattels, 


? 


143 Laws concerning Tirhes. 
 _ . ral courts of tithes not ſer out, the right of which 
was in controyerly, the'party was told, his requeſt 
had been reaſonable, if they had been ſevered from 
the nine parts, For the ſame reaſon, if after {& 
_ verance they are carried away by a ſtranger, there 
medy is in the temporal courts: and thovgh it it 
otherwiſe, if carried away by the owner, the reaſhn 
is becauſe his ſetting them out in order to carry 
them away, is a fradfulcns fetting out. Gibf. 68g, 
2 Leon. 201. Sav.c. Jl. 1 Cro. 607, . Noy 4 
OUT Rr 2 
Faſontw The care of the tithes, as to ſpoiling, Ec. after 
; ng” wg ſeverance reſts upon the parſon, and not upon the 
fer out. owner of the land. So it was declared in the caſc 
of Dr. Brideman, that though the pariſhioner ought 
de jure to reap the corn, he is not hound to guard 
the tithes the parſon ; on the contrary, if the 


. parſon does not carry them away in convenient time, 
an action on the caſe lies againſt him. But ſo, that 
the pariſhioner may neither bring ſuck action, not 


put in his cattle, till he hath, given notice to the 
parſon, that they are ſet out. And if tithes be 
ſpoiled, and the parſon ſeeketh remedy in the ſpi- 
ritual court, and prohibition is obtained upon falſe 
fuggeſtions, a conſultation is. provided in the Rt 

gifter.. Gibſ. 689. Noy 31. 0M 
| In the caſe of Gale and Ewar, one point was, 
that the occupier, after ſeverance took the nine 
parts, and turned his cattle into the meadow 
where the tithes were, which deſtroyed and con- 
fumed the tithes. Holt, chief juſtice, ſaid, that 
- though.there was no obligation to give xo1rce of the 
ſeverance, (as is adjudged in the caſe,) yet he 
thought the turning of cattle to the tithe, made it 
a fradulent ſeverance, and that a ſuit might be 
maintained for it in the ſpiritual court, Comyns 2% 
Paſnmy After the tithes are ſet forth, the parſon may 
_ on ane of common right come himſelf, or his ſervants; and 
ry the "9 oo SS 4S85 SEI-AEE $eh : ſpread 


tithes. 


— 
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ſpread abroad, dry. and Rack his corn, hay, or the 
like, in any convenient place or places upon the 
ground where the ſame grew, till it be ſufficiently 
weathered, and fit to be carried into the barn. But 

he mult not. take a longer. time for the doing 
thereof, than- what is conveniedt and neceſſary ; 

and what ſhall be deemed a convenient and neceſ- 
ſary cime, the law doth nor, nor can define; for 
the quantity of the corn or hay, -and the weather, - 

in this caſe, are to be conſidered ; and what ſhall 

in this, and all other caſes of the like-nature, be ſaid 
to be a reaſonable and convenient time, is to be 
determined by the jury, if the point come in iſſue 
table” by a jury ; but if it come to be determines 
upon a demurrer, or other matter of law, the 
judges of the court where the cauſe depends are to 
elolve the ſame. Deg. þ..2. c. 14. Str..245.  _ 
"By the ſaid ſtatute 2 & 2 £9. 6. c. x3. ef. 2. if 
any petſon carry away his corn or hay, or his other 
predial eiches, before the tiche thereof be ſet forth 
or willingly withdraw his tithes of the ſame, or of 
ſuch other things whereof predial tithes ought to 
be paid ; and if any perſon do ſtop or let the par- 
ſon, vicar, proprietor,. owner, or other their. de- 


puties or farmers, to view, take, and.carry away 

their tithes, as it aboveſaid,- he ſhall forfeit double 
Wave, with cofts,. to be recovered in. the eccleſia- 
 Wiiical court. _ = c fo 


tO no purpol to ſer out tithes, if he who 
nl 


e 


63: Md ' , « 
. at 
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i out ; ſince (without the. help of that diſtinQiqn)] 
the ſtatute 2 Eg. 6. c. 13. ef 2. doth in exprel 
words give remedy before the ſpiritual judge, in 
caſe the parſon is. ſtopped in carrying away his 
tithes ; upon which it was reſolved, (43 Eliz: in 
 BlackwelPs caſe), that the queſtion being in the 
ſpiritval court whether the gate was locked, 
open, no prohibition ſhould be granted. Gis/. 689, 
1 Gro. $44 7 "C41 ' 15-36; 
' And the parſon may catry his tithes from the 
__ ground where they grew, either by the comma 
way, Or any ſuch way as the owner of the land 
uſeth' to' carry away his nine parts. But if there 
are more ways than one, and the queſtion is, which 
- Is the right way, this is cognizable. in the tempor] 
court, ' Deg. Þ. 2. 6. 14. E Shad, | 
And if the owner of the ſoil, after he hath duh 
fer forth his'rithes, will ſtop up the ways,' and not 
ſuffer the* parſon to carry away his tithes, or to 
ſpread, arys and ſtack them upon the land, this 
no good ſetting forth of his tithes without fraud, 
within the ſtatute : but the parſon may have a 
action upon the ſaid ſtatute, and may recover the 
treble value; or may have an ation upon the cak 
_ forſuch diſturbance, as it ſeemeth ; or he may, i 
he will break open the gate-or fence which hinden 
him, and carry away, his tithes. Deg. p. 2. 6. 14- 
- But in this he muſt be cautious that he commit 
no riot, nor break any gate, rails, lock or hedgey, 
. more than neceſſarily he 'muſt for his pallage 
"DEP: 26 24, SITE. E: £ 
- And when he comes. with his carts, teams, 0 
b.. NEERES other carriages, to. carry away his tithes, he mill 
| not ſuffer his' horſes or oxen to eat-and depaſtur 
the graſs growing in the grounds where the tithe 
ariſe, much leſs the corn "there growing or cut! 
P but if his cattle (as cannot be avoided) do in the! 
paſſage againſt the will of their divers here hy 


. % | 


there ſnatch fore of the” hp this is exvleable: 


S 9 3 /F Fey : 

ke ſeems, gh if rithes'fet forth within too long 
vpon the” land,” the” owner of the ſoil 'may take 
dom” damage feifant'; "but the#f, if he be ſued for 
them, tn" order to juſtify; he" muſt ſet forth how 
long they had remained before he took' them ;, and. 
when they ſhall be faid'to' remain too long, is "rh 
able by the yury. #/atif. c.'54, Or an aftion'u 
the'caſe will lie againſt the parſor for his eee” 
in this behalf: but no a&ion in'ſuch caſe will He," . 
unleſs the pariſhioner hath duly ſet forth his tithes, | 
and hath' alſo given notice to the parſon that they 
are ſo ſer forth. ' Deg. p. 2.c. 14. Ld. Raym. 187. 

*Caſe: The plantif 2008+ that he was pol-" cave ties a. 
ſeſſed 'of © divers cloſes 30 B. which he fowed 'with ; gp 
corn, and when it was ripe, he reaped it, ant tmade* the a 
into ſheaves, and duly ſevered the tithes "thereof* joy corn 
from "the other nine parts'{thart the'defendaiit-was e from the 
proprietor of the tithes ; -thar the plaintiff required” pine part, 
the defendant to. take away the tithes off his land;” pav vi & 
but that the defendanr did not rake them away in , _ 
convenient time, but ſuffered "them to' continue 
there upon the land ' from ' the” fourth'' of m_—_ 
6W. 2. until” the fuirg'of 'this ation per qu 
er totum tempus prediffum the grafs did' not grow 
where the corn lay, and the'plaintiff loſt the be- 
W fit *6f the reſidue of the graſs ta that cloſe, -be-. 
WW cauſe he could”-nor :depatture his cattle, for fear 

of doing damage to the corn.” Not guilty plead-. 

ed, Verdict for;/the plaintiff, - and entire damages | 

given.” -Serjeant' Gould moved in arreft of judg- 
ment; that | the ation will : not tiez becavufe the 
phintiff might” have prevented any injury which 
this | corn -could+do'to him. © For. as the tithes are, 
duly ſevered, the property of them is veſted in the. 
0x z then WE upon notice he does not carry them-. 
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away, they. may, bediſtrained as damage ſeaſant, or 


treſpaſs will lie againſt him ; as where an executor 


does not remove teſtator's goods- in convenient 


timeafter his death, the owner. of the houſe where 


they. are, may | have treſpaſs againſt him. '-2 Cry, 
204. Stadden v. Harvey. Then when the law has 
precribed a ' remedy, the party. muſt be can; 
tented with. it, and ſhall not have any other. And 
therefore, - in... this court, in -a caſe. between 
Thornton. and Auſtin, intr. Hil. 4 & 5 W. &M, 
C. B. Rot. 1051, the plaintiff brought caſeagaioſt 
the defendant, and declared, that he was poſleſſed 
of a cloſe, and the defendant dug pits in- it, |&%, 
per quod, Ec. and, after. verdiCt for the plaintiff, i; 
was adjudged, that the:aCtion will nat liez becauſe 
the cauſe of ation was properly. treſpaſs, tor which 
the party. might haye an. action of treſpg's, but 


could not turn it into, an ation. upon the caſe. But 


the court anſwered, - that doubtleſs in the principal 
caſe the. ation, would, lie ; and ſo they ſaid; it had. 
been adjudged., See 1 Rol. Abr. 109, pl. 36, 37- And 


though it, ſhould be. admitted, that the plainuff 


might. have had treſpaſs againſt the defendant for 
not. taking, away. the, corn in convenient. time, 
yet this was no argument; becauſe in-many caſes 
the law, allows a double remedy.  But-they held, 
as this, caſe was, the plaintiff could not have ref 
paſs, but oaly caſe ; | for he could, not have treſpals 
quare Vi ©& armis. he did not take away his corn, 


 which,is but. a nan+feaſance, Burt they agreed, thatthe 


cale of Thornton verſus Auſtin was good law; for the 
plaintiff. turned that, which was properly treſpaſs, 
into. an action. upon the caſe, only with -deſign:to 


| evade the, ſtatute of 22 & 23 Car. 2. and to get 


full coſts, though the damages were under 409%. 
and that judgment of the caſe of Thornton and At 
þin thejudges ofthe King's Bench approved, [Now 

| - 4 ; fl 


Ld 


. 


" 


for this: ſame: reafon this rerm berweeri Hs and 
Clerk, the phintiff brought caſe againft'the defen- 


divt guare amputavit et fpokavit his \corn; by which 


he loſt ic; after verdiCt for che: plaintiff; upor''the 


Then Gould took another n,' that'the plain- 
tft has: laid twa ſeveral damages in his p# 
ind entire damages; then, if the ation docs not 
lie- for the. one part, the: whole ſhall be arreſted ; 
but (by him) the aftion' does not" lie- for the lofs 
of the benefit . of : the graſs; becauſe he could not 


depaſture his cattle &c. for he might. have put 


in his cattle without danger ; for if the defendant 
did not-take away. his tithe in eonvenient time after 
notice, the plaintiff might put in his cattle; and 
though" they'cat the'corn, yet it would be damnunt 


bring an aCtion, Upon a ſuppoſal that he could not 
put in his cattle, when he might, is to ſuffer him ro 
maintain an aFtion for his ownnegligence; which the 


law will not pertnit. Againſt this Birch, ſerjeant, 


for the plaint:F, anſwered, that the plaintiff could 


for years, at the end of his term, leave corn upon 
the land; the Jefſor might put in his cattle to ear 


it, which he cannot juſtify, For where a right is 


once velted in a party, he who deſtroys it ſhall'be 
a treſpaſſer. And'he cited Mich. 22 Car. 2 B. R. 
Rot. 249. Lutſcomb verſ, Porter, the calc in termi- 


as with'the preſent caſe; and after verdi&, judg- 
ment there was given for the plaintiff, And it was 


adjudged” per cyriam, in this principal caſe, -that 
the plaintiff could not put in his cattle and eat the 
corn; for if that ſhould: be allowed, it would ſub- 


vert the foundation of this aCtion for the other part, 


which hath: often been adjudged maintainable. 


Beſides that, it is unreaſonable, that the plaintiff 
himſelf ſhould'be his own-judge,- what is convenient . 


< | | fime; 


genetal iſſue” pleaded, judgment 'was' arrefted,] = 
given, | 


abſque injuris, Then, to ſuffer the plaintiff to. 


not have put in; his cattle ; no” more than if leſſee 


153 


= 
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time. | And..to permit him, if the corn is not re: 
moved at the. day, to put in his cartle,;and earall 
the corn, would; be. a much. greater: loſs: to the 
parſon, than that which the plainuiff-hath fuſtajned 
by the continyanceof the corn upon the land; Butir 
_ - 1s much more reaſonable-to-permit/the :plaintiffto 

bring an ation againſt the ng and ſo'the courr 

to be judge of the reaſonableneſs of the time; and 

'the recompence be; proportionable to-the- loſs ſuf. 

tained.” And- therefore -judgment was A for 

the pheinuif, ts rect borer Wn _ 


"8" —_—_— 


__ a wa. a if " _— FF | —_— 4 i OSS 4c La "_— 
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CHAP. —_ 


of the remedies for recovering . tithes, a the ſrons 
Atts of THY made for that poſe.” 
Tithes anci- | 


TN the Saxen. times, tithes were recaverble i in 
knee art the county-court, where the biſhop, or his de- 
the county- PUty, and the ſheriff, did fit as co-ordinateJudges, 
_— there being at that time no ſeparate court of ordi- 

nary eccleſiaſtical juriſdiftion. 2 Inſt. 661. _. 

Recorerable Bya conſtitution of a 4 ag Winchelſea: * For. 

in tbe ipiri- «© aſmuch as many. are found, who are not willing 

by the canon ©* freely to pay their tithes, . we do ordain that the 

law, and 7 « pariſhioners þe admoniſhed once, twice, and 

tutes. « thrice, to pay their tithes to God and the church: 

% « and if they do not amend, they ſhall firſt be 

<« ſuſpended from the entrance of the church, and 

«© ſo at laſt be. compelled to pay their tithes by cen- 

« ſures eccleſiaſtical, if it ſhall be neceffary-: and 

« if they ſhall defire a relaxation or abſolution of 

the ſaid ſuſpenſion, they ſhall be remitted to the 

« ordinary of the place, to be. abſolyed. 00g 70 

« niſhed in due manner.” Lind, 191... 

By the ſtatute of Circumſpee agatis, 13 E4.1. 

#4. © The king to his Judges {enderh greeting 


Wh 


« Uſe yourſelves circumſpettly in;all matters con- 

4 cerning the clergy, not puniſhing them if they- 

«. hold plea in court: chriſtian, in. the caſe where a 

+ parſon_doth demand of his pariſhioners obla- 
«,rions or tithes due. and. accuſtomed ;. in. which - 
« caſe the ſpiricualjudge ſhall have power totake, 
** knowledge, notwithſtanding the king's prohibi- 
CO; ans OY og os THe 
 Aecuſtamed. | By this a&, Modus decimandi,and real - 
compoſition, are eſtabliſhed : for hereby are tithes 
divided into two- parts ; in decimas debitas, and that 

is quota. pars, the.tenth part z. and into decimas con- 
ſuctas, which are due by cyſtom and uſage; in ſa- 
tisfaCtion far tithes ; for which ſatisfaCtion, or Modus 
decimandt, the. parſon may ſue in. court-chriſtian, 
and is warranted by this a&: for the rule is, that 
the Modus is to be ſued for ' in the. eccleſiaſtical 
court, as well 'as the very tithe; and if it be al- 
lowed between the parties, they ſhall proceed there; 
but. if the cuſtom be denied, ,it-muſt be tried at: 
the common law ; and if it be found for. cuſtom, 
then a conſultation muſt go ; otherwiſe, the prohi- 
bition ſtandeth, The like is affirmed, in caſe a 
jury, -upon. an iſſue joined. in a prohibition upon 

a Modus decimendi, find a different. Modus; ſince a | 
'Medus is found, they ſhall not have. conſultation, 
Gibſ. Cod. 691. cites' Heh. 247. Noy $1. Hell, 


” 
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\ The principal reaſons why the courts of common 

law proibir the ſpiritual courts from trying of _ 
Meduſes, are, that whereas every Modus is lefs than © 
the real value, the Tule of the-common law is, 
that leſs than the. real value ſhall not be taken, 
and that a cuſtom. to the contrary is void; and, 
that the - eccleſiaſtical and temporal laws differ 

in the :times of limitation ; forty years making a * 
good cuſtom wigh the firſt 4, whereas, by the ſecond, 


| 


| plea, or proceed to try it by methods differetit 


And whereas my lord Coke contended for the con- 


In cafe of 


yentions,o0b- 
lations, and 
mortuaries, 


No prohibi» - 


may try it; and Coke's opinion againſt trying pen- 
ions claimed by preſcription, in the ſpiritual court, 
they ſaid, was not warranted by the book. Gi#/. 


Eaws concerning Cithes, 
it muft be beyond the time of memory. Gis/, 
OPT CIT CITI ern OT, 
- To which it hath beeg replied, that though the: 
| xg to rule of the common law, ' 1s not to admit 
eſs than the real value, yer there are. ſeveral ex- 
ceptions z as- in caſes of perſonal, and ſmall rithe ; 
in which cuſtomary payments are allowed, without 
breach of conſcience ; the ſpiritual courts have 
commonly allowed 'pleas of Modus decimanas, and 
are ready to allow them; that the averment in the 
prohibition, is not, that they do take cognizance, 
but that the plea hath been offered, and refuſed; 
which ſuppoſes, thar if the plea be admitted, 'the 
prohibition onghr not to go ;' that, accordingly, 
it hath been affirmed by Doderidge' and others, 
that they may as well try the Modus, as the right 
of tithes, and that prohibition is nor to be granted, 
till the ſpiritual court either refuſe to admit the 


from the rule of the temporal law, as to rhe time 
of limitation, or number of witneſſes, or the like, 


trary doEtrine, it was declared by Keling and Twif- 
den, 20 Car. 2. in the caſe of The biſhop of Lincoln 
againſt Smith, that in caſe one libel for a Modus dt- 
cimandi, if the ſpiritual courr allow the plea, they 


Cod. 691. Still. Eccleſ. Caf. p. 311. a 
 Amn. it W. & M. in the caſe of Bradhawand 
$wanſton, prohibition was denied, on ſuggeſtion of 
compoſition, in a ſuit of tirhes. Show. 8r, , 
By the ſtatute of Articuli cleri, g Ed. 2. ft. 1. 1: 
© Whereas laymen do purchaſe prohibitions gene- 
« rally upon tithes, obvenrions, oblations, mor- 
« turaries ; the king doth anſwer to this «mn 
| 6 that 


, eh 


«, that in tithes, oblations, obyentions, mortuaries,. tim fun 
« (when they are pro ounded under theſe narhes,) ſhall be 6 
« the King's, rohibition ſhall, hold "no place, al-' therwiſe in 
« though for the long with-Hholdingof the ſame the” ws Agra 
« money. may. be eſteemed a ſum certain, But if tithes ; for 
"a clerk, or a religious man, do {ell his tithes, grougl, 
«being gatheted in his barn, or otherwiſe, to any + 

« man for money, if the money be demanded he- 

« fore a ſpiritual judge, the king's prohibition. 

« ſhall lie for Ko ſale the ſpiritual goods are. 
« made temporal, and the tithes turned into  _. 
"| 14/044; a ade | 


= + . 


"By the ſtature 18 £4. +0. 
een 


3. cap. 7, Whereas, 
l granted to warn pre: an} brag wht 
lates,. religious, and other clerks, to anſwer di/mes rr 


,” 4X 


wot be. granted, and_the proceſs hanging vpon 
nd and the 
parties diſmiſſed from the ſecular judges of ſuch 
WET. DIAL, i oe 
_IFrits of ſcire f, xcias.) "This is a writ where one 
bath. recovered debts or damages in the king's 
courts, . and ſueth, not for execution withip a year | 
and a day ; after, which he ſhall have this writ, to 
warn the party z who coming not of faying nothing 
to ſtay. execution, a writ of ers factas goes,” com- 
manding the ſheriff, to levy the debts or damages 


* 


of his goods. . Terms of the law. | 


I 


To. warn prelates, _ religious and [ other © 


This [cire facias was not brought againſt the pot-. 
ſeffors: of _ the . land for ſubtraQion of tithes, but 


*painft - the.preJates or other clerks, which took _ 
the riches after they were ſevered. Commiſſions | 
our. of the. Chancery were directed to certain per- 


wa Fv67 © 
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| | ſons giving them authority to-inquire whether ſuck. 
" | a Jpiritual perſon ovght to | have tithes of ſych. 
| hands; whereuponenquilitions were taken and re- } 
''turned: and if it were found for the ſpiritual 'per- 
ſon, upon this record, he might have a tire fatias 
againſt any prelate, religious, or other clerk, that ' 
took them after ſeverahce. 2 Inf. 640., 
Eeclefiati- - By the ſtatute 1 R. 2. c. 13. © The prelates and 
: on Jag, 5 clergy of this realm do greatly complain them, 
tithes, being 66 for that the people of holy church, purſving in 
by he ſecu-. © the ſpiritual court for their tithes and their 
pre ome» other things, which of right ought, and of old" 
to defiſt; all ©© times were wont to pertain to the ſame ſpiritual 
_— * court; and that the Judges of the holy church 
be void, and ** having cognizance in ſuch cauſes, and 6thet 
&s pr perips thereof meddling accotding to'the law, 
ed. | © be malicioufly and unduly for this cauſe indifted, 
impriſoned, and by the ſecujar power horribly 
oppreſſed, and alſo inforced with violence, by 
. «© oaths and- grievous , obligations, and many 
other means unduly compelled” ro deſiſt and 
«ceaſe utterly of the, things aforeſaid, aginſt the 
«« liberties and franchiſes of holy church : where- 
« fore it is aſſented, that all ſuch obligations made 
©. or to be made by dureſs or violence, ſhall be of 
« no value. And as to thoſe that by malice do 
& procure ſuch inditments, and to be the ſame 
© indiCtors, after the ſame indiCtees be ſo acquit- 
; «ted, ſuch procurers ſhall ſuffer a year's impri- 
« ſonment, and reſtore to the parties” their da 
«© mages, and ſhall neyertheJeſs make a grievous 
' '*< fine unto the king. And the juſtices of aflize, 
« gr other juſtices, before whom ſuch indictess 
' * ſhall beacquit, ſhall have power to enquire 0 
<« ſuch procurers and indictees, and duly to puniſh 
« them according to their deſert.”  _ 
By the ſtature 1 KR. 2.c. 14. © At what time 
* that any perſon of the holy church be _— 
| S C « pied 


«-plca ih ie heath court for kivvgn tithes taken 
« by 'the name 'of 'goods "raken away ; ' and he 

« whichis ſo'drawh in ples tndlebih! ari exception, 
© or: alledgeth,' 'that he ſubſtance'and Tuir of th 
g- boſinels 1$'ofly upon tithes due of right, and y 
fſefſion”to his church-or- other his "benefice ; _ 
1: ſuchcaſe the general averinent ſhall nor be | 
« Fire without ſhewing g ſpecially hc how the ſame | 
«was higlay thattel,” {on 

> By the '27 Hf. '8. c.'20; * : When bythe! ndife of 
the diſſolution of ' monaſteries in this parliament, 
laymen' took: occaſion, upon' trfling pretences to 
withdraw' their tithes, it 'was enacted as followeth : 
« Foraſmuchi as divers evil diſpoſed” perſons in- pivers per- 
«habired in ſuridry, counties, 'cities,” towns, and ſors witty. 
«. places of this realm, having ris reſpedt'to their mat Fas 


«duties Almighty Gog;” 'but' againft right and in contempr | 


of theeccle- 


* good conſcience, having attempted” to ſubtraft gatical = 
and 'with-hold in fome places the whole, and in outs cne 


© ſome places great part of their tithes and obla- _— Ss 


« tions,” as well perſonal as predia7, due'unto God (1.7 


tithes ac- 


ard holy” church; arid- -purſvin; ſach their de- corting to | 


* teſtable enormities and' injuries, have attempted + Gooey 
© it late time "paſt to'difobey"'and contemn the 
« proceſs,” laws; ahd decrees of 'the' eccleſiaſtical 
courts 'of 'this realm, in more'temetarious and 
© large manner than before this time hath been 
© ſeen : For'reformation''of which ſaid (injuries, 
* and for unity and peace to be preſerved amongſt 
WM the king's ſubjes of 'this realm, our ſovereign 
© lord the king, being ſupreme head 'on earth 
\W© (under God) of the - Fer of Enyland, willing 
WW the ſpiritual rights and duties of that church to. 
{W* be preſerved, continued and maintained, hath 
MW '* ordained and enafted 'by authority of this pre- 
* ſent parliament, that every of his ſubje&ts of 
*'this realm, according to the eccleſiaſtical laws 
and ordinances of his church of England, and 


. « after 


hs 


| * after. the laudable_uſes. and cuſtoms of the pa. 
*c riſh, or other. place where he dwelleth or occy. 
* pieth,, ſhall, yicld and; pay his. tithes and offer 
* 1ngs,; and, other: duties ,of holy ,cburch ;-and 
| & chat for ſuch ſubtractions. of any. the ſaid tichn 
Mivites *©* and offerings: or .other dutics, the-parſon,.vi 
ſhall compel $6, car, .CUrate . Or, other party in.that behalf griev. 
 elevaſtica *©* ed,' may by due \procels of the king's eccleſ 
law; <© aftical laws of'the church of England, convent 
« the perſon” offending,. before his- ordinary, or 

« other competent judge of- this realm, having 

« authority to hear. and determine- the right 

__ < tithes, as alſo. to compel the ſame perſon of- 

© ___ © fending to do and yield his duty. in that behalf 
and if any ©. and in caſe the ordinary of the dioceſe or his 
bene. ©*. commiſſary, or the archdeacon of his officia, 

| Judge bediſ= | | & eb AS 

obeyed, the *©. Or. any Other,. competent : judge. aforeſaid, for 
fecularPow- 4 any Contempt, contumacy, diſobedience or other 
f himz © miſdemeanor of the party defendant, ſhall make 
' © © information and. requeſt to any of the king's 
« molt honourable council, or to the juſtices of 

« the, peace of the ſhire where- ſuch - offender 

[ « dwelleth, to. affiſt and aid the. ſame ordinary, 
| | «* commiſiary, archdeacon, official or judge, to 
' * order or reform any ſuch perſon in any. cauk 
| < before rehearſed ; that then he. of the king' 
ll « ſaid honourable council, or ſuch two juſtices 
| i «© of the peace (whereof one to be of the quorum), 


«© to whom ſuch information or requeſt ſhall be 

* made, ſhall have. power to attach'or cauſe to be 

and commit © attached the perſon againft whom ſuch infor 
as aca ©, Mation or requeſt ſhall be made, and to.commit 
he find ſure- © him to ward, there. to remain: without bail 0 
To eef uu © mainprize, until he ſhall have found ſufficient 

| Rical court. ſurety to be bound by recognizance, or other- 
: © wiſe before the king's ſaid counſellor, or juſtice 

« of the peace, or any. other like counſellor 0 

« juſtice of. the peace, to the uſe of our faid lord 


6c the 


Taws concerning Tirhes. 16x 
« the king, to give due obedience to the proceſs, 
« proceedings, decrees, and ſentences of the ec- 


«_clefiaſtica} court of this realm, wherein ſuch ſuit \ 
« or matter for the premiſles ſhall depend or be 


'« and that every of the king's ſaid counſellors, or 
« twojuſtices of the peace, whereof the one to be 


« of the quorum, as 1s aforeſaid, ſhall have power 

« to take and record ſuch recognizance and obli- 
4. RG _ 

- $eft. 2. Provided, That this ſhall not extend to This a not 


' any inhabitant of the city of London, concerning \2 ene. 


. ; | London. 
any tithe, offering or other eccleſiaſtical duty 


grown and due to be paid within the faid city; 


becauſe there is another order made for the pay- 


ment of tithes and other duties within the ſaid 
_— | 
 $ef. 3, Provided alſo,, That all perſons, being p.riies to 
parties to any ſuch ſuit, may have their lawful ac. web furs | 
tion, demand or proſecution, appeals, prohibi- wo ors 
tions, and all other their lawful defences and re- {*n<+.20d 
medies in every ſuch ſuit, according to che ſaid ec- 
clefiaſtical laws, and laws and ſtatutes of this realm, 
In as ample manner as they might have had if this 
att had not been made, oi | 

Sect. 1. Shall bave power to attach.) Sanchee and 
others, quakers, were cited into the eccleſiaſtical 
court, - to anſwer there upon their folemn afirma- 
tion, £7. concerning tithes with-held by them from 
the parſon of the pariſh, and for not anſwering, the 
commiſſary, according to the ſtatute of 27 H. 8. 
cap. 20.- certifies their, contumacy to two juſtices 
of peace by whoſe warrant they were ſeized, and 
commirted to priſon ; and being brought by Ha- 
beas Corpus 'into the King's bench, Mr. Robert 
Eyre moved, that they might be diſcharged, be- 
cauſe the new a& concerning the affirmation of 
quakers gives the parſon a remedy to recover tithes 
by diſtreſs by virtue of a warrant of a juſtice of 
Y M DES PEace : 
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peace; then where a ſtatute gives remedy, the ju- 
riſdiftion of the ſpiritual court is taken away, un. | 

leſs it be ſaved by the ſame ſtatute, 5 Co., 73. b. 
- Jones 320, And he cited feveral ſtatutes, where 
the juriſdiction of the fpiritual court was ſaved, as 
23 Eliz. cap. 1. 1 Eliz. cap. 2, In the fame man- 
nerin the ſtatute againft ulury, 3 Inf. 152. 2 Inft 
657. and from thence he inferred, that 1t was the 
opinion of thoſe parliaments, that the ſpiritual ju- 
riſdiftion would have been. taken away by theſe 
acts, if it had not ben ſaved by them. But per 
curiam; This laſt a&t ſeems to be only an accumula- 
tive remedy, and not to repeal the a&t of Hey. 8, 
Ard in many caſes the common -law and eccleſi- 
aſtical courts have a concurrent juriſdiction ; as if a 
penſion be payable out of a parſonage, by preſcrip- 
tion, the remedy for this is either in the ſpiritual 
court, or annuity lies for it at common law ; tho' 
Coke ſays the contrary in his ſecond Inſti/ute in his 
comment upon the ſtatute de circumſpete agatis, 
Bur where the nature of the offence is altered by a 
ſtatute, and a new penalty inflicted; then after the 
party has been tried at common law, and con- 
demned, the eccleſiaſtical court ſhall not proceed 
againſt him. As if a man be. convict at common 
Jaw for having two wives, or hath been adjudged 
the reputed father of a baſtard ſon, &'c. 

But then Northey took exception to the return, 
becauſe it is ſaid, that Sarchee, £c. were impriſoned 
for contempt in a ſuit for detention of tithes or 
other eccleſiaſtical duties; and it ought to appear, 
for which the ſuit was, ſpecially. For though the 
ſtatute that gives this remedy is in general words, 
yet in the return the cauſe of impriſonment ought 
to be certainly expreſſed, to the end that it may 
appear to the court, that it was an eccleſiaſtical 
duty, for which they are impriſoned. And of this 
opinion was the whole court, and therefore the 

pie es ___ quakers 
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quakers were diſcharged out t of cuſtody. Ld. Raym. 
3g, Hil. g Wil. 3. 

y the ſtatute' 22 Z. 8. c.' 7. ſet. 1, 2. (which 
was alſo made upon occaſion o the diffolution of 
monaſteries, and which was chiefly intended to en- 
able Jaymen, that, by the diffolution, had eſtates 
or intereſts 'in parſonages, or vicarages impro- 
priate, or otherwiſe, in tithes, to ſue for tubtraftion 
of tithes in the eccleſiaſtical courts,) it is enafted 
as followeth: ** Where divers perſons inhabiting in 
« ſundry countries and places of this realm, not 
« regarding their duties to Almighty God and to 
« the King our ſovereign lord, but in a few years 

« paſt more contemptuouſly and commonly pre- 
« ſuming to offend and infringe the good and 
«* wholeſome Jaws of this realm, and gracious com- 


/ 
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« mandments of our ſovereign lord, than' in times 


« paſt hath been ſeen or known, have not letted to 
« {ſubtract and withdraw the lawful and accuſtomed, 
« tithes of corn, hay, paſturages and other ſort of 
« tithes and oblations, commonly due ro the ow- 
« ners, proprietaries and poſſeſſors of the parſo- 
«© nages, vicarages and other eccleſiaſtical places 
« within this realm; being the more 'encouraged 
© thereto, for that Hivers of the king's ſubjects, . 
« being lay perſons, having parſonages, vicarages 
« and tithes to them. and | their heirs, or to the 
« heirs of their bodies, or for term of life or 
« years, cannot by the order and covrſe of the ec- 
« clefiaſtical laws of this realm, ſue in any eccle- 
« fiaſtical court for the wrongful with-holding and 
* detaining of the ſaid tithes or other duties, nor 
*-can by the order of the common laws of this 
* realm have any due remedy againſt any perſon, 
«* his heirs or aſſigns, that wrongfully detaineth or 
« with-holdeth the ſame ; by occaſion whereof 
« much controverſy, (uit and variance 1s like to, 


* enſue among the king's ſubjeCts, 'to the great” 
M 2 «© dainage 


and particue 
larly in the 
ſubtration 


of tithes ; 


for the recgo- 
very of 
which lay 
Impropria- 
tors have 
not remedy. 
inecclefaſtie 
cal courts, 
or at come 
roa 1l.w, 


x04 


Every perfon 
ſhall pay 
tithe accord- 
ing to the 
lawful uſage 
of the 
pariſh. 


Upon any 
appeal from 
| the ſentence 
| | _ of the ſpirt- 
tual court, 
coſts ſhall be 
adjudged 
againſt the 
appellant, 
Co 


cc 
cc 


ment of the ſaid ordinary or other comp 
Judge as aforeſaid ; then the ſame judge ſhall, 
« upon ſuch appellation made, adjudge to the 
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damage and decay of many of them, 1f cat: 
venienk and fpeedy remedy be mot. provided: 
It is therefore enacted, That all perfons of this 
realm, of what eſtatt, degree or condition ſever 
they be, ſhall fully, truly and effe&ually divide, 
ſet out, yield, or pay all and ſipgular tithes and 
offerings aforelaid, according to the lawful cuf. 
toms and ufages of pariſkes and places, where 
{uch tithes or duties ſhall ariſe. or become due; 
and if any perion of his ungodly and perverſe 
wilt, ſhall detain and wwh-hold any of the faid 
tithes or offerings, or any part thereof, then 
tne ,perſon or perfons, being eccleſiaſtical or 
lay, having caufe to demand the ſaid tithes or 
offerings, being thereby wronged. or grieved, 
ſhall and may convent the perſon ſa offending, 
befare the ordinary, his commilſſary, or the 
competent miniſter or Jawful judge of the place 
where ſuch wreng ſhall be done, according to the 
eccleſiaſtical laws; and in every ſuch. cauſe or 
matter of ſuit, the fame ordinary or other judge, 


having the parttes or their lawtul procurators be- 


fore him, fhall proceed to the examination, 
hearing and determination of every ſuch cauſe 
or matter, ordinarily or ſummarily, according 
to: the courle and the proceſs of the ſaid eccle- 
Gaftical laws; and thereupon give ſentence acs 
cordingly.” _ LES AV EEE 9T 
Seft. 3. © And if any of the parties ſhall appeal 
from the ſentence, order, and definitive J86E: 
ent 


other party the reaſonable coſts of his ſuit 
therein before expended; and. ſhall compel the 
ſame party appellant to fatisfy and pay the 
ſame coſts ſo adjudged, by compulſory procels 


and cenſures of the ſaid laws eccleſiaſtical ; tak- 


« 10g 
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6 ing forery of the other party to whom fuch coſts 
« ſhall be adjudged and paid, to reſtore the ſame 
« coſts to the party appellant, if afterwards the 
« principal cauſe of that ſuir of appeal ſhall be 
« adjudged againſt the ſame party to whom the 
« {ame coſts ſhall be yielded: and ſo every ordi- 
« nary or other competent judge ecclefialtical 
* ſhall adjudge coſts ro the other party, upon 
« every appeal to be made in any ſuit. or. cauſe 
« of ſubtraion or detention of any tithes or of- 
« ferings, or in any_ other ſuit to be made con- 
« cerning the duty of ſuch tithes or offerings.” | 
« S2f. 4. And af any perſon, after ſuch ſentence any perſon 
« definitive given againſt him, ſhall, obſtinately **fvfns 0 
« and wilfully refuſe to pay his tithes. or duties, ther a delle 
« or ſuch ſums of money 1o adjudged, | wherein Me ©, 
« he ſhall be condemned for the ſame; it ſhall be be commir- 
« lawfyl for two juſtices of the peace for the ſame {5 ma 
*« ſhire, whereof one ro be of the quorum, upon the ſentence, 
i information, certificate or complaint, to them 1 
* made in writing by the ſaid ecclefialtical judge - .* 
« that gave the {ame ſentence, to cauſe the ſame | 
* party ſo refuſing, to be attached and commited | 
* to the next gaol, and there to remain, without 
* bail or mainprize, till he ſhall have found ſuf- 
* ficient ſureties, to be bound by recognizance or 
* otherwiſe, before the ſame juſtices,, to the uſe 
* of our lord the king, to perform the ſaid defini- 
« tive ſentence and judgment.” 

_ $ef, 5. Provided, That no perſon fhall be ſued Proviſo, for 
or Gtherwiſe compelled to pay any tithes, for any charges 
manors, Jands, tenements or other hereditaments, 
which by the laws or ſtatutes of this realm are dil- 
charged, or not chargeable' with the payment of 

MW 40y ſuch rithes. _ 

| Se. 6. © Provided alſo, That this ſhall not in 
© any wiſe bind the inhabitants of the city of 
E bs London, and ſuburbs of the ſame, to pay their 
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have remedy 
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alt:caic!tates 
in the tem- 
porta! courts, 
by writs ort- 
ginal, &c- 
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But aRions 
for not ({&t- 
ti: 1g out 
tithes,or Ce- 
taining of 


_ temporal courts, as the cafe ſhall require, for the 
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« tithes and offerings within the ſame city and ſub: 
«© vrbs, otherwiſe tha they ought to have done 
<« before.” 

$4. 7. And in all caſes where any Leffeg ſhall 
have any eſtate of inheritance, freehold, term, 
right or intereſt in any parſonage, vicarage, por. 
tion, penſion, tithes, oblations, of other eccleſi- 
aftical or ſpiritual profits, - which ſhall. be made 
temporal, or admitted to be in temporal hands, and 
lay uſes and profits by the laws of the ſtarures of this 
realm, ſh:I} be diffeiſed, deforced, wronged, or 
otherwiſe kept or put from their lawful inheritance, 
eltate, fſeifin, poſſeſſion, occupation, term, right 
or intereſt therein, by any other perſon claiming 
to have intereſt in, or title to the ſame; the per- 
ſon ſo difieiſed, deforced, or wrongfully Le or 
put out, his eirs, his wike and ſuch other to whom 
ſuch injury and wrong ſhall be done, may have 
their remedy in the king's temporal courts, or other 


recovery or obtaining of the ſame, by writs ori- 
oinal of Precipe quod reddat, afſize, of Novel diſſei- 
# n, Meortdanceſior, Qued ei Zefarceat, writs of d dower, 
or other writs original, as the caſe ſhall require, to 
be deviſed and granted in the king's court of 
chancery, in like manner and form as they might 
have had for lands, tenements or other heredita- 
ments, in ſuch manner to be demanded; and writs 
of covenant and other writs for fines to levied, 
and all other aſſurances to be had of the ſame, 
ſhall be granted in the ſaid Chancery, according as 
hath been uſed for fines to be levied and affurance_ 
to be had of lands,” tenements or other heredi- 
taments. 

Se. 8. Provided, That this ſhall not give any 
remedy, cauſe of a&tion or ſuit, in the courts tem- 
poral, againſt any perſon who ſhallrefuſe to ſet out 
his tires, or thall with-hold or refule to pay his 
tithes 


Laws concerning Titheg. 
tithes or offerings ; but that in all ſuch caſes, the 
party being eccleſiaſtical or lay, having cauſe to 
demand, or have the ſaid tithes or offerings, and 
thereby wronged or grieved, ſhall have his remedy 
for the ſame, in the ſpiritual courts, according to 
the ordinance in the firſt part of this att mentioned, 
and not otherwiſe. + - Gig 

By the ſtat. 2 & 3 E4. 6. c. 13. the aforeſaid 
atts of 27 H. 8. c. 20. and 22 H. 8. c. 75. 
ſhall ſtand 1n full force: and moreover, it is fur- 
ther enacted as followeth, viz. ef. 1. © All per> 
« ſons ſhall truly and juſtly, without fraud or guile, 


« divide, ſet out, yield and pay all manner of the 


« predial tithes, in their proper kind, as they riſe 
« and happen, in ſuch manner and form as hath 
« been. of right yielded and paid within forty years 
(© next before the making of this a&t, or of right 
« br cuſtom ought to. have been-paid ; and no 
« perſon ſhall take or carry away any fuch or like 


« tithes, which have been yielded or paid z withia 


* the faid forty years, or of right ought to have 
* been paid, in the place or places tithable pf the 
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them, ſhall 

be in the 
ſpiritual 
court, 


Recovery of 
treble value 
in the tem- 
pora] courts, 
by 2 & 3 
Ed. 6, c. 13- 


« ſame, before he hath juſtly divided or fer forth; 


« the tithe thereof, the renth part of the ſame, or 


* otherwiſe agreed for the ſame tithes with the par-, 


* ſon, vicar, or other owner, proprietary, or far- 
* mer of the ſame tithes; under the pain of for- 


* feiture of treble value of the tithes ſo taken or 
* carried away.” 


SeB. 2. Atall times whenſoever, and as often 


© as any predial tithes ſhall be due at the tithing of 


* the ſame, it ſhall be lawfyl to. every party ta. 
* whom any of the ſaid tithes ought to be paid, or 


* his deputy, or ſeryant, to view and lee their ſaid 


* tithes to be juſtly and truly ſer forth and ſevered 


* from the nine parts; and the ſame quietly to 
* take and carry away : and if any perſon carry, 


* away his corn or hay, or his other predial tithes, 
| | M4. «© before 


ſ 
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fits, commodines, or other duties (before men- 


withdrawing the ſame, may be convented and 
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before the title thereof be ſet forth; or willingly 
withdraw his tithes of the ſame, or of ſuch other 


things whereof predial tithes ought to be paid; 


or Go ſtop or let the parſon, vicar, proprietor, W# 
owner, Or other their deputies or farmers, to {W*& 
view, take and carfy away their tithes as is ſW« 
above ſaid; by reaſon whereof the ſaid tithe M*« 
or tenth 1s loſt; impaired or hurt: then, upon W* 
due proof thereof be made before the ſpiritual M* 
Judge, or any other judge to whom heretofore M* 
he might have made complaint, the party f 
carrying away, withdrawing, letting, or ſtopping, 
ſhall pay the double value of the Tenth or tithe 
ſo taken, loſt, withdrawing or carried away, over 
and beſides the coſts, charges and expences of 
the ſuit, In the fame: the ſame to be recovered 
before the eccleſiaſtica] judge, according to the 
king's eccleſiaſtical laws.” 

S:22. 4. <* Provided, That no perſon ſhall be ſued 
or otherwiſe compelled to yiel, give or pay any 
manner of tithes, for any manors, lands, tene: 
ments or hereditaments, which by the laws and 
ſtatutes of this realm, or by any privilege or pre- 
ſcription, are not chargeable with the payment 
of any ſuch tithes, or that be diſcharged by any 
compolition real. ' 

Ser. 13. ** And if any perſon do ſubtrat or 
withdraw any manner 6f tithes, obventions, pro- 


tioned,) or any part of them, contrary to the 
true meaning of this aft, or of any other ad 
heretofore made; the party ſo ſubtraCting or 


fued in the king's eccleſiaſtical court, by the 
party from whom the ſame ſhall be ſubtraCted 
or withdrawn; to the intent the king's” eccic- 
ſiztical judge may hear and determine the ſam, 
according to the King's ecctelialtical laws: and 

« it 
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« ir ſhall nor. be lawful co the parſon, vicar, pro- 
« prietor, Owner, or other their farmers or depu- 
« ties, Contrary tO this aft, to, convent or ſue ſuch 
* with-holder. of tithes, obventions and other du» 
« ties aforeſaid, before any. other judge than ec- 
« cleſiaſtical, And if any archbiſhop, | biſhop, 


« chancellor, or other judge eccleſiaſtical, give 


« any ſentence in the aforeſaid cauſes of tithes, 
# obventions, . profits, . emoluments, and. other 
« duties aforeſaid, or 'in_ any of chem, (and. na 
« appeal or prohibition hanging)and the party con» 
K demned do not obey the ſaid ſentence ; it ſhall 
«, be lawful to every ſuch judge eccleſiaſtical, to 


* condemned and diſobeying : In which ſentence 


* upon denunciation and publication thereof in 


« the party ſo excommunicared is dwelling or molt 


* of Chancery, of the ſtate and condition of the 
* ſaid party ſo excommunicate, and thereupon re- 
« quire proceſs de excommunicats+ capiendo, to be 
* awarded againſt every ſuch perſon as hath been 
* ſo excommunicate.” OX | 

Sef. 14. © And if the party in ſuch caſe ſhall 
* ſue for a prohibition, he ſhall, before any pro- 
* hibition granted, deliver to ſome of the juſtices 
* or judges of the court where he demanderh pro- 
* hibition, a true copy of the libel ſublcribed by 
* his hand; and under the copy of the ſaid libel 


* mandeth the prohibition : and in caſe the. ſaid 
* ſuggeſtion, by two honeſt and ſufficient witneſles 


« the 


* excommunicate the ſaid party ſo. as aforeſaid 


* the pariſh church, or the place or pariſh where 


{© ſhall be written the luggeſtion wherefore he de-- 


| 


of excommunication, at the ſaid party excome 
* muynicate,. wiltully ſtand and endure ſtill excom» 
«* municate, but the ſpace of forty days next after, 


« abiding z the ſaid judge eccleſiaſtical may then, 
« at his pleaſure, ſignify to the king in his court. 


* at leaſt, be not proved true in the court where 


*- 
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the aid prohibition ſhall be fo grapted, within 
fix months next following, afcer ſaid prohi. 
bition ſhall be ſo granted and awarded ; then the 
party that is Jetted or hindred of his ſuit | in the 
eccleſiaftical courr, by "ſuch prohibition, ſhall 
vpon his requeſt and ſuit, without delay, have a 
confulration granted by the ſame 'court; and 
ſhall alſo Rio: double coſts and damages, 
againſt the party that ſo purſued the prohibition, 
to be aſfigned or affeſſed by the ſame'court for 


» 
A 


a 2£05 636 


* which coſts and damages the party may have an 


& a&ion of debt. _ - 
_ Sef?. 15. * Provided, That nothing, herein ſhall 


< extend to give any miniſter or judge eccleſiaſti- 


© ca}, any juridiftion to hold plea of'any matter, 
« caufe or thing, contrary to the ſtature of /ebmin- 
« fer 2. c. 5. the ſtatutes of Articuli cleri, Circum- 
& ſpette agatis, Slog Cedua, the treatiſe de reg1g 
< prohibitione, nor againſt the ſtatute of 1 £9. 3, 
* 'c, 10. nor to hold plea in any matter, whereof the 
« king's court of right ought to have juriſdiQion,” 

. Truly and juſtly without fraud or guile,] See ſea, 1. 


_ of the preceding ſtatute. In the'caſe of Heal: and 
Sprat, T. 44. Eliz. 19 a prohibition, the caſe was, 


Heale did ſet out his predial tithes, and divided 
them juſtly from the nine parts, and ſoon after car- 
ried away the fame. Sprat ſued for a ſubtraftion 
of the ſame in the eccleſiaſtical court, .Heale plead- 
ed that he had ſet them out, as above : where- 
unto Sprat faid, that preſently after his ſetting out, 
he carried the ſame away, to the defrauding of the 
ſtattite; And it was adjudged, that this was fraud 


- and guile within this a&; albeit he did juſtly divide 


the tame within the letter of this law. It was fur- 
ther reſolved, that if the owner of the corn before 
ſeverance, orant the ſame to another, of intent chat 


the grantee ſhould take away the ſame, to the end 
0 


Orra 
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to.defraud the parſon of his tithe; this is fraud and- 
guiſe within this. ſtatute, '2 inf. 649, 4 
* Predial tithes} This branch extends.only to- pre- 
by tithes : thus, in the caſe of Boot and Southraie, 

11 7a.,in debt upon-this ſtatute, by. the parſon 
= the church, for not-ſetting forth-of the tithes of, 
cheeſe, calves, lambs, cherries and pears, to: have - 
the creble value ; the-defendant pleaded nibil deber, 
and it was found. againft him :. and jt was moved in 
arreſt of judgment,. that/che ſaid tithes. of cheeſe, 
or calyes and lambs, were not: predial tithes, and. 
therefore .not within, this branch of [the ſtatute z\ 
and this act is penal, and ſhall not. be: taken by 
equity. ; which was et by the whole courts. 

2 Inft. 649. _ © 
Within forty years next befare the making as ; this. 
af] This time of forty years 1s. here ſet down, 
becaule forty. years in the eccleſiaſtical court about. 
tithes, make a preſcription. 2 Inſt. 646. I gen. 
263, ; 

r of Ye br or. cuſtom anehe mM home Fab yy 
The ſenſe - theſe. words of right ought to have been- 
1aid,.. is of tithes to,. be yielded in ſpecie within- 
forty. years ; ;. and the ſenſe of the words sf right or- 
mom, 15, by rightful cuſtom, de modo decimands. | 
2 Int. 650. | 

Under FE pain of ferfeiture of treble value of the 
tubes ſo taken, or carried' away}. This branch doth 
not give the forfeiture to. any perſon in certain; | 
and therefore it was pretended, that the forfeiture _—_ 
ſhould be given to the king : and thereupon the at- ; i 
torney- -general, Fil. 29 Eliz. did exhibit an infor- 
mation in the Exchequer, againſt one Wood, a 
pariſhioner of Felington in the county of Cambridge, 
for this treble forfeiture, for carrying away his 
tithes before they were juſtly divided. The defen- 
dant pleaded not guilty ; and by a jury at the bar. 
he was found guilty; and in arreſt of judgment it. 

| was 
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be, 'wniler the pain of forfeiture of treble value of 


value. 1 Inft. 159. 2 Inft. 650, 


the reafon why in all fuits vpon this ature, the 


"And it hath been held, thar an aftion grounded 


. to fx years, or to any other time ES within 
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was moved, that in this caſe the forfeiture was not 
given to the king, for that the words of the u& 


the tithes fo taken away : and ks a forfei. 
ture is given againſt him, that doth diſpoſſeſs the 
owner of his property as here he rk his tithes, 
there the forfeiture is given to the party grieved of 
difpoficfſed ; and the rather, for that this is aa ad. 
dmonal law, and made for the benefit of the pro. 
prietor of the tithes; and ſo it was adjudged by 
Manwood and the whole court of Exchequer ; and 
this was the firſt leading caſe that it was adjudged 
upon this point; and ever fince, it hath' been re- 
ceived for law, thit the' party intereſted in the 
tithes ſhall in an action of debt recover the treble 


wm. © wy A, ee» wn, 2 © -| 
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- And it 1s to be ſerved, char the treble value 
only, and not the tithes themſelves, nor any fatis- 
faRtion for them, may be recovered in the temporal 
court : that being out of the juriſdiction of thoſe 
courts, and wholly i in the ſpirirual court ; which 


2&on is not laid for fubtraCtion of tithes, but for 
a'conternpt of the ſfatute of not ſetting them out; 
2nd being a contempt, the a&ion dies with him 
who committed the contempt ; and doth not lie 
apainft his executor. Gib/. 697. 1 Vern. 60. 


on this ſtatute for not ſetting forth of tithes, 1s not 
within the ftatute of limitations ; that ftatute not 
extending to aftions grounded on afts of parlia- 
ment ; therefore the plaintiff is not Hy law confined 


which to bring his aftion. Wat. c. 58. 
Thus m the caſe of Marſton and Cl:ypole, E. 
1726, on a bill by a lay impropriator, for tithes in 
the court of Exchequer, for about twenty-four 
years ; the defendant, as to ſuch part of the bill 
as 


— 


i” 
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6s prayed diſcovery and relief, for anytime before, 
within fix years next before filing the bill; or ſervi 
the ſubpena, pleaded the ſtarme' of limitations, 
and.that he did- not promiſe: to. make any ſatis- 
faftion for any tithes before the ſaid fix years; 
but it. was' over-ruled by: the court : becaule the 
defendant, as to tithes, is only in the nature of a* 
receiver or bailiff for the plaincilf; in which caſe 
the ſtatute of limitations doch not operate. 
Bunb. 21 3+ 

If a jury give their verdict for the plaintiff, they 
muſt find the real value of the tithes, which ſhall _ 
be trebled by the court ; as, if. the jury find: the 
real and fingle value to be twenty pounds, they 
ought to give the plaintifr only fo much, and the 
court ſhall treble it,, and make that ſum given by 
the jury to be ſixty pounds,. which is treble the 
value : but if the ifſue be upon the cuſtom of 
I tithing, or any other collateral point, the jury then 
need not to find any value of the tithes ; for thar 
in ſuch caſe the defendant ſhall pay the value ex- 
preſſed by the plaintiff in his declaration; becauſe, 
by the collateral matter pleaded in bar, the value | 
of the tithes ſet forth-in the declaration is confeſſed. 
Therefore, in all a&ions brought upon this ſtatute, 
it the defendant plead any collateral matter in bar 
of the ation, he muſt take the value of the tithes 
mentioned in the declaration by proteitation ; that 
ls, he muſt, by the form of a proteſtation,. aver, 
that the tithes were not of that value as is de- 
cared, otherwiſe he will be charged with the value 
the plaintiff hath by his declaration ſet upon them, 
And the ſame law is faid to be, if judgment be: 
given for the plaintiff by 1:41 debet, non ſum infor- 
na/us, or upon demurrer. WYatf. c. 58. 

Reſolved, that this ſtatute, whicty gives treble 

ges, does not allow the jury to give other 
damages: No coſts being given by the ſtatute, the 
Jury can aſleſs no coſts. Mo. g15. 


And 
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And neither damages nor coſts can be recover 
with the treble value;;- becauſe the ſtatute hath ng 
expreſly given them, except that by the ſtarute of 
the 8 & g WW. c. 11. it is enatted, That in all 
actions of debt upon the ftatore for not ſertins 
forth of tithes, wherein the ſingle value or damage 
- found by the jury, ſhall not exceed the ſutn of 
twenty nobles; the plainciff obtaining judgmett 
or any award of execution, after plea pleaded, "0 
demurrer joined therein, ſhall recover his coſts 
ſuit; and if the plaintiff ſhall becoming non{vir, 
ſuffer a diſcontinuance, or a verdi&t ſhall pak 
againſt him, the defendant ſhall recover his coſts, 

"In debr upon ſtatute 2 Eg. 6. of tithes, the 

laintiff in his declaration demanded more than 
the treble value did amount unto, and did nt 
ſhew ſatisfaction for the reſt ; bur all the courts 
| held it good enough, for there is a differenct 
when an aCtion 1s grounded upon a ſpecialty or a 
contraCt which 1s a certain ſum, or upon a ſtatute 
which gives a certain ſum for the penalty, for there 
he may not vary from the ſpecialty; But when 
the demand is of no ſum certain, but only ſo 
much as ſhall be given by a jury, although he v+ 
ries from rhe firſt valuation it is not material, for 
he ſhall not recover according to his demand in 
his declaration, but according to the verdict ; z judg- 
ment for the plaintiff. Cro. Zac. 498. pl. 6 Tri 
- 26 Fac. B. R., Pemberton v. Shelton. | 

Debr upon the ſtatute! for not ſetting forth 
tithes; after verdict it was moved that decla- 
ration was too general and uncertain, it being fot 
ſuch a quantity of grain ; but did not ſhew what | 
ſort of grain; and fo it may be for grain not tith-W 
able, for the words grain. comprehends rape-ſecd, 
| cole-ſeed, Ec. there is a very good authority tht i 
It comprehends muſtard-ſeed. But adjudged, that 
the declaration was good, for it was for grall 

growing 
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growing in ſuch a'field 5 and the word' grain in 
common underſtanding is taken. for. corn. ..ÞSiy'e 
103, 108. Trin. 24. Car. B. R: Southcott v. South- 
zott. . In debt upon the ſtatute'a Ed, 6. for'tithes, 
the. plaintiff declared, . that he was re&or of M.. 4: 
and. by reaſon thereof ought to have the tithes of 
100 acres of land in that pariſh, and. of 80 acres 
of land in the pariſh of 4..G. without ſhewing 
how he was iatitled to the tithes of the lands our 
of his pariſh. . The court held this to be well 
enough after a verdi& ; belides that a general al- 
gation without: ſhewing a title is well enough in 
this ation. Another exception was, that the pliin- 
if did not alledge that"the defendant was Subditus 
limini Regis, as the ſtatute requires ; , Sed non atla- 
catur, becauſe it is alledged that he was Occupe- 
vir _terre, which implies that he was Subditus. 
Hardr. 172. Mich. 12 Car. 2. in Scacc. Phillips 
v, Kettle. T | 
In an ation of debt upon the ſtatute 2 Zd. 6. i 
Wof tithes, wherein the plaiociff demanded the treble © il 
ralue, Cc. upon Nil debet pleaded the. plantiff 
had a verdict in C. B. and. upon writ of error «< i 
drought. in B. R. it was very much inſiſted. on 
taat.the declaration. was ill, becauſe the plaintiff 
ad only alledged that the defendant had carried 
away the corn without ſetting out the tithes, bur 
did not aver that the defendant had not made 
ry: agreement with them, for the tithes ; for the 
latute gives the penalty where the tithes are car- 
ned off without any agreement made for ſo do- 
ng; therefore,- if the defendant had agreed with 
ie plaintiff for carrying off the corn without ſet- 
ng out. the tithes, (as It does not appear but he. 
night) then it had been no forfeiture; and the 
ourt was of that opinion, viz. that the declara» 
on was ill for the reaſon ſupra, if it had been- 
pon a demurrer ; but this was helped bythe ver- 
uct; for if there had been any agreement proved 
> . at "_ 
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at the trial, the plaintiff could not have obtained 
a verdict. Carth. 304. Paſch. 6 W. & M. in 
B. R. Alfton & aP v. Buſcough. 

Shall pay the doteble value} See ſeft. 2. ' The rec. 

fon why only the double value is, by this branch, 
to be recovered in the eccleſiaftical court, where 
by the former branch, the parſon, at the common 
law, ſhall recover the treble, 1s, for that in thee. 
cleſiaſtical court he ſhall recover: the tithes them- 
felves; and therefore the value recovered in the 
eccleſiaſtical court is equivalent with the treble for: 
feiture at common law. 2 [nft. 650. 
And the double value, together with the ſtatute, 
ought to be expreſly mentioned in the iibel : but 
yet the libel muſt be ſo ordered, as not to be 
grounded dire&ly upon the ſtatute for more than 
double value ; for if the fingle damages, that is 
the value of the tithes, be alſo grounded upon it, 
this will be interpreted a ſuing in the ſpiritual coun 
for the treble value ; and a prohibirion will lie 
Godb. 245. Gibſ. 697 

Over and befiaes ZN coſts, charges, and expences] | 
$0 as the ſuit in the eccleſtaſtial court is more ad- 

vantageous, than the ſuit for the treble forfeiture 
at the common law. For at-the common Jaw he 
ſhall recover no coſts ; but he ſhall recover in the 
eccleſiaſtical court, his coſts, charges, andexpences. 
2 Inſt. 651. 

May þ, convented] See ſel. 13. In the caſe of 
Machin and Molton, Eaft. 11. W. 2, it was moved 
for the diſcharge of a rule, by which a prohibition 
| was granted, unleſs cauſe ſhewed, to the confiſtory 
court of the archbiſhop of York ; where Molton, 
rector of the church of South Collingham in the 
_ dioceſe of York, preferred a libel againſt Machm, 
for ſubtra&ion of tithes; and the motion for tht 

ohibition was grounded upon a ſuggeſtion, = 


 Machin lived within the dioceſe of Lincoln, k... 
there* 
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therefore ovehr not to. be cited out of the dioceſes _ 
where he lived, by the 23 H. 8.c. 9. And the' | 
cauſe which was ſhewed co the court to difcharge 4" 
the rule was, becauſe Machix# had lands within 
the dioceſe of York, fiamely, in the patiſh of 
South Collingban , for the tithes of corn growin 
upon which lands Molton libelled in the confiſtory- 
court of 7ork 1; and wheb) the citation was ſerved, - 
Machin was there, thouph he lived generally with- - + - 
in the dioceſe of 7.incoln. And by Hilt, Chief Juſ- 
tice; If a man lives within the dioceſe of A. and 
vccupies lands in the: dioceſe of B. if he ſubtrafts 
tithes in B. he may be cited and ſued there; and 
It is riot Within the ſaid ſtatute { for when he oc- 
{upies lands in B. that makes him an inhabitant 
there, and out of the intent of the ſtatute; and 
by the ſtatute of the 32 H. 8. c. 5. ſed. 2. the 
it for with-holding of tithes in expreſs words is 
appointed to be, befote the ordinary of the place 
where the wrong was done, L. Raym. 452, 534- 

By two honeft and ſufficient witneſſes at leaſt | See 
| $2. 14. This clauſe was made in favour of the 
clergy, for proof to be made by witneſſes ; which | 
they had not at the common law. Bur if the = 
ſuggeſtion be in the negative, as, if the proprie- | | 
tary of a parſonage impropriate ſue for tithes, | 
and the cauſe of the ſuggeſtion be, that the par- | 
lonage is not impropriate; or if a parſon ſue for 
tithes of lands in his pariſh, and the party ſue for 
a prohibition, for that the land heth nor in thar 
pariſh, or that the parſon that ſueth for tithes was 
hot induted; or any the like cauſe, in the negative 
of any matter of fat, he ſhall not produce any 
witneſſes by force of this branch, ' becauſe a nega- 
tive cannot be proved: and therefore a pfohibi- 
tion upon cauſes in the negative remains as it was . 
at the cotnmoh law. 2. Inſt. 662. 

Proved true] It is ſufficient in this caſe that 
though is Pye upon which to ground a pro- 

| hibition, 
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| hibition, though the ſuggeſtion, be not ſhewn toe 
ſtrictly and wholly true. So, where the ſuggeltiag 


| made of the wood ; or where the ſuggeſtion wa 


month, 2 Salk. 554. 


_ party may have a new prohibition upon the ſame 
| libel; inaſmuch 'as the ſtatute the go Fd. 3 
| againſt prohibition after conſultation, exrends n0t 


| matter of the ſuggeſtion. Gib/. 700. 
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was for twenty acres of paſture, and as many acres 
of wood in lieu of tithes, and proof was only 


for wool and lamb, and the witneſſes only proved 

as to the lamb; or for a hundred acres, when 
= were only fixtyz or for twenty ſhillings by 
way of Modus, where the ſum was forty ſhillings; 
in theſe caſes, the proofs were adzudged to be ſuf. 
ficient, becauſe enough was proved to ſhew, that 
the court chriſtian ought not to hold plea theredf, 
But if proof is neither made of the Modus laid, 
nor of any other Modus; then the ſuggeſtion iz 
not proved. Gzb/. 699. 

As to the clearneſs of the evidence, it 1s ſuff- 
ctent in this caſe, if the witneſſes do declare as 
ro the matter or the ſuggeſtion, that they belieye 
, or have known it fo, or have heard ir, or that 
there is a common fame of it, G#/. 69g. 

Within fix months] It there is no certainty in 
the firſt proof, it cannot be ſupplied by good 
proof after the fix months ; but if good proof is 
made within the time, it may be certified after the 
time. Gitf. 700. . 

Six months] That 1s, fix calendar BUS OP and 
not to be reckoned by twenty-eight days i” the 


Six months next foll wing] Which muſt be com- 
puted from the zefte of the writ; and not fit 
months in the term-time only, bur che vacation 
ſhall be inciuded as part of the time. 2 Salk, 554, 
L. Raym. 1172... 

Have a conſultation granted] After which, the 


to thoſe conſultations which are granted upon the 


Contrary 
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Contrary to the, ſtatute of Weſtminſter the ſtcond] . 
oncerning the. writ of Judicavit, given by that. 
atute, 2 Inſt, 663. _ 

The ftatutes of Stical clerl, Circumſpe@te agitit, 
&ylud Cedua) All which, with reſpe&t to tithes, 
re ſpecified. in this title, 

The treatiſe de regia probibjtione] Which is. 
hat which is  intitled S.robibitia formata ſuper ar- 


- ACEt Maegn.. Chart. or! 2, fol, FEY. 2 Inſt; - 


fo pain the Ratute of the 1 Ed. 4. c. 10.] 
This is miſprinted; for the aQt is 1 FF 3» fb. 25 

11, that if any ſuit be. in _the ſpiritual court 
wainſt. indiftors, a prohibition doth lie. 2 {nft. 
b6g. 

+ the Stat, 7 &8 W. 4+ < 6, ſet; 6. Fof $4211 thehes 
the more eaſy and effeftual recovery of ſmall tithes, to vere- 
ind the vale :of them, where the ſawe ſhall be tuſices 
unduly ſubtracted and detained, where the ſame «ftbep3446 
do not: amount to above the yearly value of forty 
ſhillings from any one perſon ; it 18 enafted, That _ 
all perſons ſhall well and truly ſer out and pay all _ 
and ſingular. the tithes, commonly called ſmall 

tithes, and compoſitions and agreements for the 

lame, with all offerings, oblations, and obyen- 

tions, to. the ſeveral rectors, vicars, and other per- 

ſons to whom they ſhall be due in their ſeveral 

pariſhes, according to the rights, cultoms, and 

preſcriptions commonly. uſed within the ſaid: pa- 4. 

ſhes reſpeRivelyz and if any perſon ſhall ſubiraR -Y 

or withdraw, or.any ways fail in the true payment - | 

of ſuch. ſmall tithes, offerings, oblations, obven- 

tons, or compoſitions, by the ipace of twenty days 

at moſt after demand. thereof, it ſhall be lawful for 

the perſon to whom the ſame ſhall be due, to mak© 
Wy bis complaint in writing to two or more Juſtices of 
"I the peace, within that county, place or diviſion 
where the ſame ſhall grow due, neither of which 


| N 2 oY Juſtices 
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i180 Laws coneerning Tithes. 
Juſtices is to be patron of the church or chaye| 
whence the ſaid tithes ſhall ariſe, nor any ways in- 
tereſted in ſuch tithEs, offerings, oblations, obyen- 
tions or compoſitions aforeſaid. "20 
Jonce me , S277. 2: And on fuch complaint, the aid jul 
. party, & tices ſhall ſummon in writing under their hand; 
| and ſeals, by reaſonable warning, every ſuch per. 
Jon againft whom ſuch complaint ſhall be made; 
and after his appearance, or upon default of ap. 
pearance, the ſaid warning or ſummons being 
proved before them upon oath, the faid juſtices 
ſhall proceed to hear and determine the ſaid com- 
plaint; and upon the proofs, evidences, and teſti. 
monies produced before them, ſhall in writing 
under their hands and ſeals adjudge the caſe, and 
give ſuch reaſonable allowance and' compenſation 
or fuch tithes, oblations, and compoſitions 
ftubtracted or with-held, as they ſhall Judge tO be 
Juſt and reaſonable, and all ſuch coſt at charges, 
not exceeding ten ſhillings, as upon*®the' merits of 
'the cauſe ſhall appear juft. iS, 
If the wm 62. 3. And if any perſon ſhall refufe or neg: 
acjudged v* left, for the ſpace of ten days afrer notice given, 
| rendays, it £O pay or ſatisfy any ſuch ſum of money, as upon 
ved be as... fuch complaint and*proceeding ſhall by two ſuck 
tres, = Juſtices be adjudged as aforeſaid ; in every fuck 
caſe the conſtables and: church wardens of the (aid 
riſh, or one of them, ſhall, by warrant under 
the hands and ſeals of the ſaid juſtices ro them di- 
rected, diſtrain the goods and chatrels of the par- 
ty ſo retuſling or negleCting as aforeſaid ; and after 
detaining them [nor leſs than four days, nor more 
than eight, by 37 G. 2. c. 20.] in caſe the ſaid 
ſum ſo adjudged, togerher with reaſonable charges 
of making and detaining the faid diftreſs, be not 
rendered or paid by the ſaid party in' the mean 
time, ſhall make public fale*rthereof, and pay 0 
the party complaining ſo much of the money ati 
ing by ſuch ſale, as may ſatisfy the ſaid ſum 
| ok EO adjudged, 
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Taws concerning Tithes. 181 
adjudged, retaining to themſelves ſuch reaſonable 
charges for making and keeping the ſaid diſtreſs . 

25 the ſaid Juſtices ſhall think fit [and alſo deduQt- 
ing their reaſonable charges of ſelling the ſaid di- 
ſtreſs; returning the overplus (if any ſhall be) ro 
the owner upon demand. 27 G, 2, c. 20.] _ 

$23. 4. And the ſaid juſtices ſhall have power 
to adminiſter an oath. | 708 

S:3. 5. Provided, that this aft ſhall not extend Provitofor 
to any tithes, oablations,/ payments, or obventions, 1947 
within the city of Loxgdon or liberties thereof ; nor 
to any other city or town corporate where the ſame 
gre ſettled by aft of parliament, | | | 

$28. 6. And no complaint ſhall be heard and de- complaints 
termined by the ſaid juſtices, unleſs the complaint 72 © 6.nah 
ſhall be made within two years, next after the time- 
that the ſame tithes, oblations, obventions, and 
compoſitions did become due, 

S232. 7. Provided alfo, That any perſon finding a,,.ufgm 
himſelf aggrieved by anyjudgment to be given by. tbe iwo 
ſuch two. juſtices,. may appeal to the next general {þ. quaner. 
quarter-ſeſſions to be held for that county or other ſeſſions. * 
diviſion ; and the juſtices there ſhall proceed final- 
ly to hear and determine the matter; and to re- 
rerſe the ſaid judgment, if they ſhall ſee cauſe ; 
and if they ſhall find cauſe to confirm the ſaid 
vdgment, they ſhall decree the ſame by order of 
kſſions, and ſhall alſo proceed to give ſuch coſts 
wainſt th appellant, to be levied by diſtreſs and 
ale of the goods and chattels of the ſaid appel- 
ant, as to them ſhall ſeem juſt and reaſonable, 
and no proceedings or judgment had by virtue of 
this aft, ſhall be removed or ſuperſeded by any 
writ of certiorari, or other writ out of his Mzjeſty's 
courts of Y/etminſter, or any other court, volets the 
tle of ſuch tithes, oblations, or obventions ſhall be 
0 queſtion. PUN 40 IO YE 

S:. 8. Provided, That where any perſon £om- whit tobe 
lained of for ſubtraRing or with-holding aoy ſmall «one, if 
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o+ $r64us be Uthes of other duties aforeſaid, ſhall, before the 
la6cd op. juſtices to whom ſuch complaint is made, inſif 
_ upon any preſctiptioh, compoſition or Modus dei. 
mandi, agreement or title, whereby he ought tobe 
freed frotm- payment of the ſaid tithes or other 
dues in queſtion, and deliver the ſame in writing 
to the ſaid juſtices, ſubſcribed by him ;z and ſhall 
then give to the party complaining, reaſonable 
and ſufficient ſecurity to the ſatisfaftion of the 
ſaid juſtices, to pay all ſuch coſts and damapes 
as upon a trial at law to be had for that purpoſe 
in any. of his Majeſty's courts, having cognizance 
of that matter, ſhall be given againſt him in caſe 
the ſaid preſcription, compoſition or Modus det: 
cimandi, ſhall not, upon the ſaid trial, be allowed; 
in that caſe, the ſaid juſtices ſhall forbear to give 
any judgment in the matter; and then and'in ſuch 
caſe, the party complaining ſhall be at liberty 
proſecute ſuch perſon for his ſaid ſubtraCtion, in 
any other court where he might have ſued befor 
' the making of this aft. oy 
| © Set. 9. Andevery perſon who ſhall by virtue 
P very Judgo ,,. _ . . p 
went gives this aEt obrain any judgment, or againſt whom an 
by the juſ- 314d@ment ſhall be obtained before any juſtices 
tices ſhall be J S | F. J 
;nrolled at the peace out of ſeſſions for ſmall tithes, obl: 
the uartef* tions, obventions, or compoſitions, ſhall cauſe & 
© procute the ſaid judgment to be enrolled at thi 
next general quarter-ſeſſions, to be held for the 
ſaid county or other diviſion; and the clerk 
the peace ſhall upon tender thereof inrol the ſame 
and ſhal} not receive for the inrolment of any ont 
judgment, any fee or reward exceeding one ſhi 
ing; and the judgment fo enrolled, and ati 
faction made by paying the ſum adjudged, hi 
be a good bar to conclude the ſaid refors, "I 
cars, and other perſons, from any. other remed) 
for the ſaid ſmall tithes, oblations, obventions, 
compoſitions, for which the ſaid judgment was 0 
tained, | | 4 
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$3. 10. And if any perſon, againſt whom ſuch, Money «- 
judgment ſhall be had, ſhall remove, out of the i ny 
county or other diviſion before the levying of the »nother 
ſum adjudged ; the juſtices who made the judg- w—_ 
ment, or one of them, ſhall certify the ſame, under . 
hand and ſeal to any juſtice of ſuch other county or - 
place wherein the 1aid perſon ſhall be an inhabi- 
tant z who-ſhall, by warrant under his band and 
ſeal, to be direted to the conſtables or church- ; 
wardens of the place, or one of them, levy the ' 
ſum ſo adjudgtd to be levied, upon the goods and. 
chattels of ſuch perſon, as fully as the ſaid other 
juſtice might have done, if he had not removed as 
aforeſaid, 

Se. 12. And the juſtices, who ſhall hear and de- Joffcermey 
termine any of the matters aforeſaid, ſhall have Zo exceed- 
power to give coſts, not exceeding ten ſhillings, to is 19+ © 
the party proſecuted, if they ſhall find the com- profecued. 
plaint to be falſe and vexatious; to be levied in | 
manner and form aforeſaid. 

Se. 13. And if any perſon ſhall be ſued for any 
thing done in the execution of this aft, and the 
plaintiff in ſuch ſuit ſhall diſcontinue his- aQtion, or 
be nonſuit or a verdi& paſs againſt him; ſuch per= 
ſon ſhall recover double coſts. 

Sea, 14. Provided, Thar any clerk or other per- 
ſon, who ſhall begin any ſuit for recovery of ſmall 
tthes, oblations, or ebventions, not exceeding the 
value of forty ſhillings, in his Majeſty's court of 
Exchequer, or in any the eccleſiaſtical courts, ſhall 
have no benefit by this a& for the ſame matter for 
which he hath ſo ſued. 

Complaint in writing | See fea. 1. of the forego- 
ny ing ſtatute. Order tor non-payment of ſmall tiches 

\ was quaſhed, becaule ſaid only #pon complaint ge-. 

W ncrally,- and the 5 & 8 P/1l. 3.5. 6. requires the 
complaint to be in writing. Gran. 264. 

By the ſtat. 7 & 8 W. 3.c. 34. Whereas by rea- Tiihesof 

ſon of a pretended rople of conſcience, quakers ken to 
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& refuſe to pay tithes and church-rates; it is en 
ated, thar where any quaker ſhall refuſe to pay 
or compound for his great or {mall tithes, or to Pay 
any church-rates, It ſhall be lawful for the two next 


- Joſtices of the peace of the ſame county (other 


chan ſuch juſtice as is patron of the church or 
chapel, whence the ſaid tithes ſhall ariſe, or any 
ways intereſted in the ſaid tithes,) upon the com- 
plaint of any parſon, vicar, farmer, or proprietor of 
tithes, church-warden or church-wardens, whoqught 
to have, receive, or collec the ſame, by warrant 


 pnder their hands and ſeals, to convene before them 


ſuch quaker or quakers necyle&ing or refuſing tq 
pay or compound for-the ſame, , and to examine 
upon oath (or affirmation, in caſe of.the examina- 
tion of a quaker) the truth and juſtice of the ſaid 
complaint, and to aſcertain and ſtate what is due 
and payable ; and by order under their hands and 
ſeals, to. dire& and appoint the payment thereof, 
ſo as the ſum ordered do nat exceed ten pounds; 
and upon refuſal to pay according to. ſuch order, 
It ſhall be lawful for any one of the ſaid juſtices, by 
warrant under his hand and ſeal, to levy the ſame 
by diſtreſs: and ſale of the goods of ſuch offender, 
his executors or adminiſtrators, rendering only the 
overplus to him or them; the neceſſary Charges of 
diſtraining being thereout firſt deduRted and Tie 
ed by the ſaid juſtice. And any perſon finding 
himſelf zggrieved by any judgment given by ſuch 
rwo juſtices, may appeal to the next general quar- 


_ rer-ſcfſions to be held for the county, riding, city, 


liberty, or town corporate ; and the juſtices there 
ſhall proceed finally to hear and determine the 
matter, and to reverſe the ſaid judgment, if they 


ſee cauſe; and if they ſhall find cauſe to continue 


the ſaid judgment, they ſhall then decree the ſame 
by order of ſeffions, and ſhall alſo proceed ro give 
ſuch « Forte againſt the appellant, to be levied by rc 
tre 


"> 
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treſs and fale of the goods and chattels of the ſaid 


ppellant, as to them. ſhall ſeem juſt and reaſon: 
able z' and no procedings or judgment had by virr 


tue of this a@, ſhall be removed or ſuperſeded by 


any writ of certiorari or other writ out of his Ma- 

jeſty's courts at Weſtminſter, or any other court 

whatſoever, unleſs Fe ritle of ſuch tithes ſhall be 
if queſtion, 

Set. 5. Provided, That in caſe any. ſuch ap- 
eal be made as aforeſaid, no warrant of diſtreſs 
fall be FIR until afrer ſuch appeal be deter- 
mined. 

And by the ſtat. 1 Geo. 1. ft, 2. c. 6. feb. 2, 
The like remedy ſhall be had againſt any quaker 
or quakers, for the recovery of any tithes or 
rates, or any cuſtomary or other rights, dues or 


ayments, belonging to any church or chapel 


which of right by law and cuſtom ought to te 


paid, for the ſtipend or maintainance of any mij- . 


niſter or curate officiating..in church or chapel ; 
and any two or more juſtices of the peace of the 
ſame county or place (other than ſuch juſtice as is 


atron of any ſuch church or chapel, or any ways 
intereſted in' the ſaid tithes), upon complaint of 


any parſon, vicar, curate, farmer, or proprietor of 
ſuch tithes, or any church-warden or chapel-war- 


den, or other- PE who ought to have, receive, 
uch' tithes, rates, dues, or payments - 


or colleC& any 
as aforeſaid, are authorized and required to ſum- 
mon, in writing under their hands and ſeals, by 


reaſonable warning, ſuch quaker. or quakers, 


againſt whom ſuch complaint ſtall be made; and 
after his or their appearance, or upon default of 


appearance, the ſaid warning or ſummons being 


proved before them upon oath, to proceed to hear 
and determine the ſaid complaint ; ; and to make 


ſuch order therein as in the aforeſaid a& is limited; 


and alſo to order Toeh coſts and charges as (a 
all 
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ſhall think reaſonable, not exceeding ten ſhillings, 


_ of the peace, and which gives to'the juſtices power 


alſo ro the officers making the diſtreſs ro dedu& 


certain cuſtumary payments, called Chapel ſalary 


On appeal to the ſeflions, the order. was con- 


| yet a certiorari was granted ; and the return filed, 
_ and exceptions were taken to.it, and argued at 
. the bar. Lord Mansfield Chief Juſtice delivered 
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as upon the merits of the cauſe ſhall appear juſt; 
Which order ſhall and may be ſo executed, and on 
ſuch appeal may be reverſed or affirmed by the ge- 
neral quarter-ſeſſions, with ſuch. coſts and remedy 
tor the ſame; and ſhall not be removed into any 
other court, unleſs the titles of ſuch tithes, dues 
or payments ſhall be in queltion ; in like man- 
ner as by the aforeſaid aft is limited and pro- 

And by the ſtat. 27 Gev. 2. c. 20, which direQs 
in what manner diſtreſſes ſhall be made by juſtices 


to order the goods diſtrained to be kept for a cer- 
tain time before they be fold, and gives powet 


their reaſonable charges, it is provided, that the 
{ame ſhall notextend to alter any proviſions relating 
to diſtreſſes to be made for the payment of tithes 
and church-rates by the people called quakers, 
contained in the acts of the 7 & 8 WW.-3. c. 34. and 
the 1 Geo. 1. ft. 2. c. 6. | | | 

In the caſe of the King againſt Roger Wakefield 
and others, Hi. 31. G. 2. an order of two juſtices 
was made againſt three perſons, being quakers, 
on the 1 Geo. 1. ft. 2. c. 6. for the payment of 


to the reverend Mr. Smith, curate of the chapel 
of Burnifide in Weſtmoreland, where the ſaid quakers 
had eſtates chargeable with the ſaid payments. 


firmed. The quakers moved for a cer/iorari, and 
though caule was ſhewn againſt the iſſuing of it, 


the opinion of the court : That the certiorari ought 
not to have iſſued at all ; that the return ſhould be 
\ taken 
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taken off the file, and all procceding thereon fall 


to the ground, and that the orders of the juſtices 
and ſeffions ſhould be remanded. The order of 


tute of the 3 Geo. 1. ft. 2. c. 6. which extends the 
n & 8 IW. 3. c. g. concerning tithes, to all cuſto- 
mary payments due to clergymen, Theſe two a&ts 
are to be taken together as ore law. They were 
intended for the benefit of the quakers; to pre- 
vent their being liable to expenſive ſuits for refuſ- 
ing to pay tithes upon ſcruples of conſcience, by 
oiving an apparent compullory method of levying 


way. This proceeding cannot be removed by cer- 
' tiorari, unlcts the title ro theſe cuſtomary payments 
comes in queſtion: and on this proviſo the pre- 
ſent queſtion ariſes. The affidavits read on the ori- 
yinal motion for the certiorar: ſet forth, that be- 
tore the juſtices and the ſeſſions, the defendants 
controverted the right of the curate to theſe cuſto- 
mary payments, The affidavits againſt the cer- 


- from time immemorial; that no inhabitant ever 
diſputed it but theſe quakers; that they have en- 
Jjoyed the meſſuages but a few years, and that the 
former inhabitants never diſputed the right of the 
parſon. Taking theſe affidavits together, it is 
clear that the quakers controverted the right of the 
cuſtomary payments only, as all quakers contro- 
vert the payment of all dues to all clergymen upon 
_ fſcruple of conſcience, which is'the caſe direftly 
within the a@, and the proceeding muſt therefore 
follow the dire&tions of the aft, The quakers 
themſelves have acknowledged the juriſdiction of 


as had they intended to diſpute the ritle to theſe 
cuſtomary payments, they would at firſt have re- 


rari. 


' the juſtices (he obſerved)\was made on the ſta-. - 


tithes and other cuſtomary payments in a ſummary 


tiorari ſay, that theſe payments have been paid 


Moved the order .of the two Juſtices by certio- 
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the juſtices, by appealing to the tefſions z where- | wn 
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vari. The only difficulty remaining ariſes from the 


return being already filed, Bur there are ſeveral 
Inſtances of this court ſuperſcding a cerliorari after 


the return filed : as where an order of juſtices is 


removed, and it appears upon the return, that the 


parties had a right to appeal to the ſeſſions, and 
that the time for appealing was not expired when 


the certiorari iſſued in ſuch a caſe, this court 


ſuperſedes the writ of certicrari, quia improvide 


emanavit ; the ſame muſt be done in the Preſent 


caſe. 2 B. E. TJ. 458 


Tithes ſer out and ſevered from the nine parts, 
become lay chattels, and muſt be ſued for 1n the 
temporal courts only. See page 142+ 

And judgment of premunire hath ' been given 
againſt a man, for ſuing in the ſpiritual, court for 
ithes, alledging the ſame to be ſevered from the 
nine parts. 23 Int. I21. 

Notwithſtanding all theſe ſtatutes, tithes, (if of 


any conſiderable value) are now generally ſued for 


in the courts of equity by Eneglyþ bill, and for 
the moſt part in the. Exchequer; but not upon 
the ſtatute for treble or double value: for there 
can be no ſuit in equity for the recovery of the 
double or treble value. WYoed b. 2. c. 2. Will, 
03. 

# if the incumbent dieth, his executor may reco- 
ver the tithes which became due in the teſtator's 
life-time ; but he is not intitled to the treble value 
upon the ſtatute. 1 Vern. 60. 

A rector agreed with his pariſhioner for tithes, 
for a certain ſum payable yearly at Michaelmas. 


| The rector died about a month before Michael- 


was, The agreement determining by the death 
of the parſon, the ſucceſſor ſhall be intitled to 
tithes in kind only from the death, and the execu- 
tor of the laſt incumbent to a proportion, accord- 
ing to the agreement, till the time of the gg -h $ 

- catn; 
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death : and this is by an equitable conſtruC&ion,, 


Bunb. 294. 

By the ſtatute of che 11 Geo. 2. c. 19. ſett. I 5 
« Whereas, where a leffor or landlord having only 
« an eſtate for life in the lands, tenements or r here-* 
« ditaments demiſed, happens to die before or on 
« the day on which any rent is reſerved or made 
c pay ſuch rent, or any part thereof, is not 
« by law recoverable by the executors or admini- 


« ſtrarors of ſuch leffor or landlord; nor is the per- 
« ſon in reverſion intitled thereto, any other than 


« for the uſe and occupation of ſuch lands, tene- 
« ments or hereditaments, from the death of the 
« tenant. for life; of which advantage hath been 
« often taken by the under-tenants, who thereby 
« avoid paying any thing for the ſame : for re- 
« medy thereof, it is enacted, that where any 
« tenant for lite ſhall happen to die before or on 
« the day on which any rent was reſerved, or 
« made payable, upon any demiſe or leaſe of any 
« lands, tenements or hereditaments, which de- 
«* termined on the death of ſuch tenant for life, 


18g 


Where te- 


nants for life 
. die, before - 
the rent is 
payable, rent 
may be reco= 
vered from 
under-re- 
nant. 


« the executors or adminiſtrators of ſuch tenant 


« for life ſhall and may, in an attion on the caſe, 
« recover of and from fuch under: tenant of ſuch 
« lands, tenements or hereditaments, if ſuch te- 
© nant for life die on the day on which the fame 


* was made payable, the whole, or if before ſuch 


« day, then a proportion of ſuch rent, according 

* to the time ſuch tenant for life lived, of the 
« laſt year, or quarter of a year, or other time in 
* which the ſaid rent was growing due as afore- 


* ſaid : making all juſt allowances, - or a propor. 


* tionable part thereof reſpeCtively. ds 

Stat. 5 Geo. 3. c. 17. intitled, An a& to confirm 
all leaſes already made by archbiſhops and biſhops, 
and other eccleſiaſtical perſons, of tithes and other 


ncorporeal hereditaments, for one, two or three. 


lives, 
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lives, or twenty-one years; and to enable thern to 
grant ſuch leales, and'to bring aCtions of debr for 
recovery of rents reſerved and in arrear, on leaſes 
for life or hives. | £ | 
Set. 1. Whereas it may be doubtful whether, 
by the laws now in force, archbiſhops or biſhops, 
maſter and fellows, or any other head and mem- 
bers of colleges or halls, deans and chapters, pre- 
centors, prebendaries, maſters and guardians of 
hoſpitals, or any other perſon or perſons having 
any ſpiritual or eccleſiaſtical promotions, heretofore 
had, or now have, any power to make or. grant 
any leaſe or leaſes of tithes, or other incorporeal 
hereditaments only, which lie in grant and not in 
livery, for one, two or three lives, or for any term 
or terms of years not exceeding twenty-one years, 
although the ancient rent, or yearly ſum, is there» 
by mentioned to be reſerved ; and all other requi- 
ſites preſcribed by the aC&ts of parliament now. in 
being to that end, or any of them, were or are 
juſtly and truly obſerved and performed, by reaſon 
chat there is generally no place wherein a diſtreſs 
can be had or taken for ſuch rent, or yearly ſum; 
and it may be alſo doubtful, whether, in caſes of 
ſuch leaſes for life or lives, there is any remedy in 
law for ſuch eccleſiaſtical or other perſons, by aCtion 
of debt or otherwiſe, for recovering the rent or 
yearly ſurf! due and arrear, which is mentioned to 
be reſerved on ſuch leaſes for life or lives; there- 
fore, for obviating all doubts touching the ſame, 
and enabling the ſaid archbiſhops and biſhops, 
maſter and fellows, or other heads and members 
of colleges or halls, deans and chapters, precentors, 
prebendaries, maſters and guardians of hoſpitals, 
and other eccleſiaſtical perſons, to make valid leaſes 
of ſuch their incorporeal hereditaments, and to re- 
cover the rent or yeatly ſum mentioned to be re- 
ſerved on any leaſes by them already granted, Or 
(0 
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to be granted, for any one, two or three lives, as 


aforeſaid; and alſo to make good and effe&ual all 


ſuch leaſes as have already beengranted by them : | 


be it therefore ended, &7c, That all leaſes for one, 
two or three life of lives, or any term not ex- 
ceeding twenty-one, years, already made and 
granted, or which ſhall at any time from and after 
the paſſing' this a&t be made or granted, of any 
tithes, tolls, or other incoporeal hereditaments, 
ſolely, and without any lands or corporeal heredi- 


taments, by.any archbiſhop or biſhop, maſter and 
fellows, or other head and members of colleges or 
halls, deans and chapters, precentors, prebendaries, 


maſters and guardians of hoſpitals, and every other 
perſon and perſons, who are enabled by the ſeveral 
ſtatutes now in being, or any of them, to make 
any leaſe or leaſes, for one, two or three life or 
lives, or any-term or number of years not exceed- 
ng twenty-one, of any lands, tenements or other 
corporeal hereditaments, ſhall be, and are hereby 


deemed and declared to be, as good and effeCtual 


In law-againſt ſuch archbiſhop,. biſhop, maſter and 


fellows, or other heads and members of colleges 


or halls, deans and chapters, precentors, preben- 
daries, maſters and guardians of hoſpitals, and 
other perſons ſo granting the ſame, and their ſuc- 


ceſlors'and every of them, to all intents and pur- 


poſes, as any leaſe or leaſes alfeady made or to be 
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made, by any ſuch archbiſhop or biſhop, maſter 


and fellows, or other heads and members of col- 


leges or halls, deans and chapters, precentors, pre- 


 bendaries, maſters and guardians of hoſpitals, and 


other perſons having ſpiritual promotion, .of any 
lands or other corporeal hereditaments, now are, by 
virtue as the ſtature of the thirty-ſecond year of 


king Henry the Eighth, or any other ſtatute now in 


being ; any law, cuſtom or uſage, to the contrary - 


thereof, 'in any wiſe notwithſtanding. 


See, | 
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But maſters | 


and feliows 
of colleges 

are diſabled, 
_ &c 


AQionsmay 
be brought 
For recovery 
of rent re- 
ſerved on 


luch leaſes, 
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_ $28. 2. Provided always, that nothing hereif 

contained ſhall extend,” or be conſtrued to extend 
to enable any maſter ahd fellows, or other head; 
and members of colleges or halls, deans and chap: 


| ters, precentors, prebendafies,” maſters and guar- 


dians of hoſpitals, or other eccleſiaſtical perſons as 
aforeſaid, to grant leaſes for any longer of other 
terms than by the local ſtatutes of. their ſeveral 
foundations they are now ' reſpeCively enabled 
to do. Fe, ant bs nh 

_ See. 3. And'in caſe the rent or rents, yearly 
ſum or ſums, reſerved or made payable in or by 
any leaſe or leaſes-already made, or to be made, 
by any archbiſhop or biſhop, maſter and fellows 
or other head and members of colleges or halls, 
deans and chapters, precentors,' prebendaries, mal- 
ters and guardians of hoſpitals, and every othet 
perſon and perſons ſo enabled to make leaſes as 
aforeſaid, for one, two or three life or lives, or 
years, in purſuance of the ſeveral afts of parlia- 
ment already in being, or by this preſent aC&t, or 


any part thereof, ſhall be behind or unpaid by the 


ſpace of twenty-eight days next over or after any; 


_ - of the days, whereon the ſame, by ſuch leaſe or 


leaſes, now are, or hereafter ſhall or may be re- 


ſerved and made payable; then, and fo often, and 


from time to time, as it ſhall ſo happen, it ſhall 
and may be lawful for ſuch archbiſhop or biſhop, 
maſter and fellows, or other head and members 
of colleges or halls, deans and chapters, preben- 
daries, precentors, maſters and guardians of hot- 
pitals,. and other perſons ſo making or granting, 
or having made or granted, ſuch leaſes as afofe- 
ſaid, - or their executors, adminiſtrators, and ſuc- 
cefſors reſpectively, to bring .an action or actions 
of debt againſt the lefſee or leſſees,” ro whom any i 
ſuch leaſe or leaſes, for life'or lives, or years, noW . 
are, or hereafter ſhall be made and granted ” 

q | ny 


Xaws conterning Tithes. 193 
er, 6t thelt heirs, executors, adminiffritors.” or 
aſigns, for tecovering the rent or rents which ſhalt 
be theh due and in arrear, to any ſuch archBiſhop 
of biſhop, maſters and fellows, or other heads and 
members of colleges or halls, deans, chapters, pre- 
centors, prebendaries, maſters and guardians of 
hoſpitals, and other perſon or perſons before men- 
tioned, his or their excutors, adminiſtrators, or 
ſucceflors, in. ſuch and the ſame manner, as fully 
and effeftually to all intents and purpoſes, as any 
landlord or leſſor,” or other perſon or perſons could 
or might do for Tee ng of arrears of rent due” .. 
on any leaſe or leaſes for life or lives, or years, by 
the laws now in being z any law, ſtatbre, uſage, 
or cuſtom to the conttary notwithſtanding. 
$23. 4. And this a& ſhall be deemed and raken 
to be a public a@; and ſhall be judicially taken 
notice of as'ſuch, in all courts of law and equity, 
without ſpecially pleading the ſame. © 
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Of ſuits in the court of Exchequer concerning tithes, 
. ard the proceedings in ſuch ſuits. _ | 


_ Vicar preferred his bill for tithe herbage and A vicar neeq_ 
ſmall tithes; ir was objefted for the Jefen. 20 ferforth” 
dant, that tithes for the depaſturing of barren and intittea to © 
unprofitable cattle may be due of common right, er. 
but not to the vicar; therefore it lies upon him to ſmall tithes, 
ſhew that he was endowed of it, or at leaft that it NT 
hath been uſually received by the vicar, which 
ould be an evidence of an endowment : as to 
the tithe of meadow ground that hath been mowed, 
f which the vicar has had the tithe, and after it is 
lepaſtured by unprofitable cattle, there 1s no tithe 
we for that, Note; the copy of the Valor benefi- © 
of ciorum 
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 &fofum (which was taken by commiſſion in the 
reign of Hen 8.) was produced, and it did not 
appear that this demand of the plaintiff was mens 
_ tioned there among the other ſmall tithes, Lord 
Chief Baron Bury and Montague contra Price, that 

the bill ſhould be diſmiſſed.  '  _ 
That a win- NN. B. It was objected to an evidence, that he 
nap has the had the inheritance of lands within the pariſh 
he yrs. ag (though he was not an inhabitant, and the lands 
the pariſh, where in the hands of a tenant) and therefore his 
Ng fa Evidence would be to diſcharge the inheritance of 
promplhg- the land of the tithes; which would be ſuch an 
|  eredit, advantage to him, as to render him not indiffe- 
rent: but notwithſtanding this» objeion, which 
goes only to the credit of a witneſs, he was ad- 

mitted to be read, BE og AY 
_ Mr. Forteſcue Aland being made a baron, this 
cauſe was heard July 17, 1717. and then the plain- 
tiff produced the endowment of the vicar by the 
dean and chapter of 7ork, whereby the vicar is en- 
dowed de omnibus & omnimodis minutis decimis qui- 
buſcunque ; and as to the valor beneficiorum it was 
ſaid, that there were other tithes not mentioned in 
that book, which the defendants themſelves admit 
belonged to the vicar; and by the opinion of the 
four barons, the defendants were decreed to ac- 
count with coſts. Bunb. 7, 8. Trin. 1716. 
Value of the Bill for tithes; the defendant ſtood. out till a 
mee 9 queſtration, and the bill was taken pro confeſſo: 


alcertained | | 
by plain 1t was moved for the defendant, that upon pay- 


= S—— the coſts, the value of the tithes might be 
caſe, aſcertained, and reduced either by the taxation of 
*  - the maſter, or by the oath of the plaintiff himſelf 
as was done in the caſe of Croſman and Goodrith, 

Hill. Term. 2 Jac. 2. | But Noeta, there was a con 

ſent in that caſe ; and the court now would make 

no- other rule, but that the plaintiff ſhould ſhev 

cauſe why he ſhould not conſent to giye his oath 

io the value. Buns, 26, Trin. 1718, 
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-Taws conterning Titheg. 1. | 
This was a bill for tithes, the defendant inſiſted "REN "IE, 
that the lands' where,  &c, were part of the home- from tithes, 
ſtall which is part of the biſhop of London's pa- = wah 
lace, and therefore exempt from payment of tithes, 
but did not lay it perſonally in the biſhop z and 
this was allowed by Lord Chief Baron' Bury and 
baron Price againſt Pape, to be well enough, be- 
cauſe 'the' exemption ' goes along with the lands, 
although it would have been better laid by way of 
formal preſcription as at law ; that the biſhop for 
himſelf and his tenants have time out of mind, G&c. 
and as to lands belonging to a monaſtery, they 
| muſtſert forth how the preſcription is ; but where the 
land irfelf is exempt, it is diſcharged, ih whatever 
hands it comes; and by the opinion of two barons 


againſt one (ab/ente Mountag ue) the bill was diſmiſf- s 


ed. Trin. 1918. Bunb. 26. 


If to a bill for tithes the defendant doth not At whe 


ſhew a tender before, 'or make it in the anſwer, m*5 ren- 
the plaintiff is intitled ro an account, although fares cefen- 


the value be never ſo ſmall ; if there hath been 925 cot. 


a tender before, and a tender is alſo made by the 
anſwer, the defendant faves his coſts ; if the tender 
1s only by the anſwer, he muſt account with coſts. 
Bunb. 28. Mich. 1718, es, 5 

Bill for tithes; defendants in their anſwer in- Fxemotion 
ſiſted, that the lands where, &c were fornferly be- Zane 
longing to the abbot of Crowland, and therefore = belonging 
exempt; but do not ſay, that they were dif- irq 
charged when parcel of the abbey lands, though nateries. 
not one -of the orders which was: diſcharged, Cone = 
(Nota, this was one of the greater monaſteries 
diſſolved by the ſtat. (31 Hen. 8.) And the defen- 
dants infiſted, that conſtant non-payment was a 
ſufficient evidence of an exemption, eſpecially be- 
Ing coupled with being parcel of one of the 
greater monaſteries: and in the caſe of Collard 
'v.. Newton, Hill. Term. 1681. the defendant there 
Inſiſted, that the lands, Cc. were diſcharged by 


Oz2 | bull, 


| 
| 
| 

| 
i 
'v' 
| 
| 
| 


by = — 9 —— W— 


Vicar, in 
what caſe 
need not 
ſhew any 
ſpecial title 
by endow- 
ment or pre» 
fcription, 


Bill by a vi- 
car for tithe 
herbage and 
furze. 
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bull, order, preſcription, or ſome other way, and 
allowed to be good. But tbe Conrt unanimouſly 
decreed for the plaintiff 1n the preſent caſe, for 
that the proof. was not full as to non-payment, 
and 'alfo though the deiendant fays the lands were 
in the abbot's hands, yet he does not ſay they 
were diſcharged in his hands; and the ſtat. 41 
Hen. 8. extends only to ſuch. Bunb 37, 38. Hil, 


1718, 


Bill by a vicar for tithes; the defendant admit- 
ted in his anſwer, that the plaintiff was intitled to 
all ſorts of tithes, but infiſted upon a ſpecial ex- 


emption z upon this admiſſion the plaintiff was not 
obliged to ſhew any ſpecial title either by endow- 


ment or preſcription, which, otherwiſe, he ought 
to have dorie. Bunb. 72. Paſch 1720. Bye v, 
Rea. pe nb 

Bill by the vicar of Zyn/ham. in the county of 
Oxford for fix years tithe herbage and furze, of x 
cloſe called Amberry alias Hamberough Cloſe in the 
pariſh of Eynſbam: the defendants inſiſted, that 
they did not know that the vicar was intitled to 


theſe tithes,. that they were informed no tithes 


thereof ought to be paid to the vicar z , but that 


the great tithes, and furze, (if any was due) be- 


long to the impropriator z and then ſay, that it was 
part of the diffolved abbey of Eynſbam, and ex- 
empted by the ſtat. 31 Hen. 8. The plaintiff made 
out his proof that the vicar was intitled to all 
ſmall tithes within the pariſh, that the great tithes 
were conſtantly paid to the 1impropriator, and gave 


one inſtance within thirty years ' of a compoſition 


with the vicar for the agiltment tithe of this cloſe. 
The defendants proof was negative, that they 
never knew tithe paid for this cloſe; and although 
it was objected, that a vicar ſhould make out a 
fuller title to the ſmall tithes, yer the. court were 
of opinion it was ſuflicient; and decreed the dr- 

fendat 
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fendant to account. Bunh, 144, aq45.” Hil. 1923; 
Goole Clerk v. Fordan et ab. INE "4 
Bill for tithes; exception taken to the anſwer, 
that the defendant doth nor ſet forth quantities and a 
values : the defendant ſets forth what tithable forth quan- 
matters he had, and' ſays, he had no other tithable 9 2nd 
matters whatſoever : barons Price and Page thought titbes parti. 
this ſufficient, and he ſhould have ſet forth parti- ©" 
cularly, that he had not ſuch and ſuch things 
as Charged in the bill; and upon their opt- 
nion the exception was allowed. (But Nota, this 
ſeems very extraordinary, and contrary to the con- 
ſtant method of drawing anſwers.) Baron Moun- 
tague thought it would be well enough, if the de- 
fendant ſays, he has no other tithable matters in 
the bill mentioned. Bur Nota, then it might be 
thought inſufficient, if there were (as is uſual) a 
charge in general in the bill, that the defendant 
had divers other tithable matters. Bunb, 108. 1 
Paſ.b. 1722.- Baker v. Planner et aP. | 
Bill by the plaintiff as leſſee of the impropriate Whether « 
reftory of Normanby in the the county of Lincoln, for mots 
tithe hay : it was inſiſted upon for the defendant, fer forth bis | 
that the plaintiff (being a lay impropriator) had ** | 
not ſer forth a ſufficient title 53 and upon zbat the 
long controverted queſtion, whether there was any 
W difference between a lay and a ſpiritual perſon 
(claiming tithes) was revived : but it was not now 
determined; for, pef curiam, The title was well 
enough ſet forth in the preſent caſe. The defen- 
dant inſiſted upon a Adedus of 4.5. payable at Eaſter, 
in lieu of tithe hay arifing in his farm, and other 
lands particularly fet forth : but per curiam, this is 
a void Mcdus, becauſe it may introduce a fraud ; 
for if a farmer "ſhould turn all his arable land into 
meadow, he would be difcharged of the whole for 
four ſhillings; beſides it is too uncertain, it not 
being certain what a farm conſiſts of, Bund. 129. 
Poſch. 19723. Burwell v. Coates, C98 
_ | 0 7: Bill 


Exception 


' Modus is 


The Rtatute 
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Lojonaion Bill ſuggetted, that there was a Mogus of four 
| tothe ſpiri- PENCE per {core of all ſheep gaing on Gayerfield in 
hn libe Che pariſh of Rytos in the county of Durham, in 
for tithes Jieu of tithe of lamb and wool ; that the defen: 


wheres * dant libelled in the ſpiritual court for tithes in 
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+ 


ſought to be kind z that the plaintiff moved far a prohibitian in 
etabl-hed the court of pleas in Durham, but permitted a 
| conſulation to go, and depended on relief in this 
court, and prayed to have the Modus eſtabliſhed: 
the defendant doctor Finney infilted there was no 
. ſuch Modus, but that the four pence was in lieu 
of the milk of the ewes, which was uſual in that 
: onTT ae | 
Now, upon motion for an injundtion to the ſpi- 
ritual court, the defendant's counſel inſiſted, that 
this was proper matter of ſuggeſtion on a prohibt- 
tion; and alſo the defendant had in the anſwer 
denied the Modus : but per curiam, There being 
ſome diſpyte between the parties, whether the 
Modus is as alledged in the bill, and as the ſpin- 
tual court cannot try the Modus, we will grant the 
injunction. Bunb. 176. Trin. 1724+ Sir Edward 
Blacket v. Do#ter Finney, | 
Bill by a lay impropriator for tithes for about 
of limiia= twenty-four years. The defendant, as to uct 
vleadableto PArt Of the bill as prays diſcovery and relief tor 
 abillfo ary time before within ſix years next before th 
_ filing the bill or ſerving the Subpens, pleads the 
; ſtatute of limitations, and that he did not promils 
ta make any ſatisfaftion for any tithes before the 
ſaid fix years, This plea was now argued, al 
over-ruled per totam curiam; for the defendan 
as to the tithes, is in the nature of a receiver 0l 
bailiff for the plaintiff; in which caſe the ſtatute0 
limitations does not operate :—Cited for the pla 
tiff, Cro. Car. 513. 1 Saund. 38. 2 Saund. We 
ber v.\Tyrrell.—Cited for the defendant, Cro. (a 
115. Heiley 111. Bunb. 213. Paſch, 1726. Math# 
Y. Claypole et af, A Fj 
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The plaintiff preferred his bill as perpetual cu- Crate per-- 
rate of Bovington,. being a chapel annexed .co the Piontrer | 
church of Hemel Hented in the county of Hertford, pleaſure,aod 
ggainſt the defendants, inhabirants and occupiers p99" 
of lands within the ſaid chapelry : he made his title ries. 
under a nomination to his curacy in the year 1916, ' 
by : Cornelias Price, then vicar of Hemel Hemſted, 
who alſo gave hjm, by the ſame inſtrument, the 
ſmall tithes in Bovington, with power to ſue for 
them in his (the vicar's) name; and he alſo ſet 
forth a licence to preach from the then biſhop of 
Linco/n; and alſo that Topping (Price's ſucceſſor) in 
Tune 1722, granted him a new nomination to this 
curacy exprelly for life, with like power to ſue for 
the ſma]l tithes in both their names. But though 
he took a ſecond nomination, yet that by the firſt, 
and the biſhop's licence, he was ſufficiently innitled 
to the tithes, becauſe by ſuch nomination he be- 
came perpetual curate, But per curiam (Lord 
Chief Baron Penpelly 'and baron Carter only in 
court) The bill muſt be diſmifled; for no title ap- 
pears in the plaintiff; for though a-curate is ap- 
pointed by a vicar, *either generally, or expreſly for 
lite, yet ſuch appointment is in its own nature re- 
vocable at law; even without any cauſe afſigned, 
and by the eccleſiaſtical law upon cauſes ſhewn ; ſo 
that the plaintiff had not ſuch a permanent intereſt. 
as to claim any tithes, | 
Nota, per baron Carter, If a biſhop grants ſuch 
licence to a curate to preach, and after is tranſlated, 
there is no necefity for a new lience by the ſuc- 
ceeding biſhop. (But quere de ceo, for videtur 
aliter, ) | We h 
Neta, in this caſe Topping was made a'party, but ' 
not brought to hearing ; which, per curiam, mult 
have been done before the plaintiff could have a 
decree, if he had had a title in the other reſpect. 
Bunb, 273, 274. Mich. 1729. Price v, Pratt ef aÞ. 


O 4 Bill. 
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ji Bill was preferred for twelve or thirteen ſorts of 
ſors of tithes, and the plaintiff did not abridge his de. 
mean mand by his replication : upon the hearing it was 
proves bur referred to an account, but coſts were reſerved ge. 
one ſpecies nerally till the report came in, | Now upon the re. 
doth not POrt it appeared, the defendant was indebted to 
avrioe© ') the plaintiff for one ſpecies of tithes only (viz, 
his replica® * 
tion, yet the wood) forty pounds, but not for any of the other 
court © tithes demanded. by the bill ; and therefore it waz 
coſts gene= jnfiſted for the defendant, that the plaintiff ſhould 
w have his coſts only quead the wood, which was re- 
ported for him, bur that he ought to pay coſts 
for all the others demanded, and which he had not 
proved. Na, this ſeemed very reaſonable, the 
plaintiff not having abridged his demand by hix 
replication, but having put the defendant to the 
trouble and expence of entering upon proof of 
the ather matters, But the court (too haſtily) de- 
_ creed coſts generally to the plaintiff, Bunb. 3345, 
Hil. 1733. Smith v. Morgan. en 
Alyimpro. A lay impropriater by his bill ſets forth, that in 
 priator only the year 1924, he was feiſed in free of all impro- 
proves, nt priate tithes in the townſhip of H/eft Haughton in the 
lenged tt pariſh of Dean in the county of Lancaſter. Upon 
7 bone The hearing he went no further in his evidence of 
ra title, than that about thirty-four years ago theſe 
wncens tithes were reputed to belong to the Anugertons of Lis 
ock, under whom the plaintiff claimed. Ir was ob- 
jected for the defendant, that here was not a ſufficient 
title ſhewn, ſince a layman was not capable in per- 
nancy but from the crown, ſince the go Hen. 8. 
and therefore it was incumbent on the plaintiff to 
ſhew: how he derived them out of the crown. But 
per totam curiam; It he had fer out in his bill a 
title under the crown, and derived it down, he 
muſt have proved it as he had ſet it forth; but 
ſince he had not, this proof was ſufficient, © (240d 


nl & quare tormer practice.) r 
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The defendant in his-anſwer inſited; that hislands. w ere a ge- 
were diſcharged: as being parcel. of the poſſeſſions jonicrne” 
of the abbey, af Cockerſand, diflolved -by the fiat. <d on, apar- 
z1 Hen. 8. bur there having been: ſeveral inſtances © 20*<wn- 
of payment of tithes of corn in kind, they farther mitted in 
aledged, that ſince no bay had ever been paid, "_ 
that as to that ſpecies of tithe they ought in all 
events to be dilcharged, as againft a lay impro- 
priator. But per curiam; Though a defendant may 
in equity inſiſt on ſeveral defences which are con» 
filtent, yet having undertaken to prove a general 
exemption, and failing in /bat, he cannot have the 
benefar of the other point z fo the defendant was 
decreed to account generally, Bunb. 296, 297» 

Hil. 1730. Legh v.” Mauaeſley. 

Bill by a vicar for tithes ; the defendant pleads Modus, al- 
that the plaintiff employed a perſon to colle&t the _ => 
tithes, and that he the defendant paid the collec: quaniities 
tor five pounds, and doth not ſet forth quantities 320"ives 
and values; fo the plea was over-ruled with coſts fort. 
for this court neyer admits a plea, even of a Mcdus, 
to cover the diſcovery of quanrities and values ; be- 
cauſe the defendant may die betore they go to exa- | 
mination, and then tithes lying only in the. perſo- 
nal knowledge of the party, there would be no way 
of coming to the knowledge of the particulars: 
and the caſe in Hard. was denied, and.it was ſaid 
it had often been ſo. Buns. 60. Pajcb. 1720; Gu- 
naley v. Fontleroy., 

Bill by the biſhop of Landon, and Beaumont as ſe- Bill fo 
queſtrator during the incapacity of mind of Bare- $17 he 
foot the preſent incumbent, for tithe-wood in the fequettrater 
pariſh of Bichanger in the county of Eſſex : the {gripes 
defendant demurs, for that it does not appear, - that of the in- 
either of the plaintiffs had any title ; and it was in- {imines cor 
liſted upon by the counſel for the defendant, that want of 
(now, ſince the diviſion of pariſhes) the whole right P28 the 


to nas! was veſted in the reCtor, and the biſhop had ext. 
nothing 
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_ nothing to do with the right (even ſince the ſtat 


H. 8. which relates to a vacancy) but only to take 


_ care that the cure be ſupplied, and the profits ſe- 


Plea of a de» 
creeinChan- 
cerv, to eſta» 
bliſh Mo- 
duics to Aa 
b1ll for 

tithes, al- 
lowed, 


euriam, Bunb, 211. Hil, 1725. Geale v. Wyntour. 


1f Barefoot had been party, either in perſon or by 


_ tithes, after iſſue (ro try Moduſes, and verdiR for 


queſtered for that purpoſe ; and the other plaintiff 
was only a ſequeſtrator, who, as it appears by the 
form of the ſequeſtration and by his own ſhewin 

in the bill, was only an agent or colle&or ; beſides, 
the incumbent Barefoot ſhould have been made a 
party, for poſſibly, at this time, he may have re- 
covered his right ſenſes; and if he ſhould exhibir 
his bill, a recovery now could not be pleaded in bar 
of his demand, Baron Price was of opinion, that 
no decree could have been for the plaintiff, if it 
had. been a ſequeſtration during the vacancy, nor 
can there be 1n this caſe: but Page and Gilbert ba- 
rons were of opinion the bill had been well enough, 


his committee ;z and” the: bill was diſmiſſed, bur 
without coſts, the want of parties not being ex- 
preſly aſſigned as a cauſe of demurrer. And nota, 
the words («and for divers other cauſes, &c.”) 
were not in the demurrer, as they ſhould have 
been. ZBunb. 141. Mich, 1723. . Biſhop of Lon- 
don and Beaumont v. Nichols. | 

Bill for tithes as vicar of Biſhop's Lyddiat in the 
county of Somerſet, ſets forth a former bill in this 
court in 1717, and a decree in 1718, for theſe 


the plaintiff.) The defendant pleads, thar in Trt- 
nity term 1721, he preferred his bill in the court of 
Chancery to eſtabliſh the Meduſes, &c. that iſſues 
were directed, and found for the Moduſes, and de- 
creed thereupon to be eſtabliſhed, and pleads the 
ſame verdict and decree in bar of the plaintiff's 
now demand ;” and the plea was allowed per totan 


CHAP. 
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CHAP. VII. -.- 
d Of Probibitions in Suits for T ithes. 


ROHIBITION iflues out of the Chan- Whati: a 

cery, B. R. or C. B. into the ſpiritual courr, 
admiralty, court. of chivalry, &c. to forbid. a 
judge, &c, to proceed in a cauſe, that belongs to 
the common law courts, or that belongs not to 
their juriſdiction, though the courts at law can give 
no remedy, or it may forbid a judge of any tempo- 
ral court, to proceed in any caule depending be- 
fore him, upon ſuggeſtion that the cognizance of 
the cauſe does not belong to him. Hood's Inft. 

0. Pp mg 

” The king's courts. that may award prohibitions, When to be 
being informed by plaintiff. or defendant, For _— 
any ftranger, that any court temporal or eccleſi- 
aſtical, do hold plea, where they have no juriſdic- 
tion, may lawfully prohibit that court, as well af- 
ter judgment and execution, as before,' and if the 
judge of the inferior court, of the party, proceeds 
notwithſtanding a prohibition, an attachment may 
be. had againſt them, or an aCtion of the caſe will 
lie againſt them ; but upon a prohibition in the ſpi- 
ritual court, the party may appear and take a q - 
claration upon the ſuggeſtion,, and go totrial; and 
if thereupon it be found againſt the plaintiff in the 
prohibition, a writ of conſultation will be awarded 
with coſts, Foed's Inſt. 570. 5 


It is in the diſcretion of a court to deny a prohi- Probibition | 
: grantable ex 


| bition, when -it appears to them, that the ſurmiſe' Jevico juti- | 


is not true ; per Hobart Ch. Juſtice, Hob. 67. pl. tiz. 
71. in the caſe of Aon pariſh v. Caſtle Brimedge 
chapel. But all the judges agreed, that the grant- 
ing prohibitions is not a diſcretionary a& of the 
court; but are grantable ex merito juſtitie, and de- 
nied Lord Hobar?'s opinion, and faid, that 7 


09 er We 
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Ch. ]. had frequently done ſo before. Raym. 3, 4. 

Hil. 12 Car. 2.-B. R. im the caſe of Yoodward y, 
Bonithan, $. P. That they are grantable ex debits 
Juftitiz, and are not honorary, and in the diſcre. 

tion, of juſtices ; per 19am curiam. Sid. 65. pl. 38, 

Mich. 13. Car. 2. B. R. in ſerjeant Merton's caſe, 

Raym. 92. in the caſe of Ford v. Weldon. Hil, 15 

& 16 Car. 2 B. R. Hide Ch. ]. affirmed that a 
rohibirion is ex gratia, and not ex debito Jufttlie 

but Keyling and Twiſden J. poſitively denied it. 

Lowther is parſon of the pariſh of Swillington, 

.and Mr. Scoles lives in Kippax the next adjoining 
pariſh, and occupies a large parcel of arable land 

there, and has forty acres of meadow and paſture 

in Swillivgton and four acres of arable land. Lowther 
libeJled 1n the ſpiritual court of York againſt Scoles 

For tithes of the cattle depaſtured in Swillington. 

Scoles upon a ſuggeſtion, the barren cattle kept for 

- ploughing the land, and cattle for the pail' for the 

houſe, ought not by law to pay tithes, and that 

this cattle, for the tithes whereof Z:wiher now li- 

bels, is ſuch, moves for a prohibition, And ict 

was granted to him, niſi, &c. And now ſerjeant 
Pemberton, upon affidavit, that Scoles carried the milk 
of this cattle ro his houſe in Kippax, and uſes it there, 
and that he made uſe of the dry cattle for ploughing 
his land in Kippax, moved that the rule might be 
wink is only diſcharged. Andirt was refolved by the whole 
tithes while COUrt, the defendant Lowther ſhould have tithes 
iris ſpent in of the milk, For though Wright ſerjeant objetted, 
The fame That if a man have arable land without a houſe, he 
aw of wood. js intitled to be diſcharged of the tithes of the milk, 


which maintains the ſervants, who plough the 


land, as well as if he had a houſe, in which the. 


mitt were ſpent ; yet the court anſwered, x. That 


the law was otherwiſe, for it is of the ſame nature - 


with wood which is burnt in the houſe, which is 
exempt from the paying of tithes, only ſo long as 
It 1s in the houſe, So the law 1s 1n this caſe of 


milk, 
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nilk, which is only. diſcharged of aithes becauſe it 
s uſed'in the houſe. And per.curiam ; of common 


ight tithe-milk is payable at the. parſonage. or. vi-. Tite-mitte 


carage houſe, 2. As to the arhes for the agiſtment, it 2y-bje at 
of the barren cattle, the court ſaid, That if in this age o vi- 


caſe there had notbeen any arable land in Sewilling- <22* bouſe . 


'of common 


oy; it is without doubt, that the parſon. ought to righe. 
have had tithes. For the reaſon why cattle of the 


plough is excuſed from the payment of tithes 1s, Cattte of the | 


becauſe they are employed for the improvement of P\oveh are 
the arable land in. the ſame pariſh, by which the the paymeat 
rſon has better tithes of the arable land ; but here "erty v6 
that reaſon fails, for 'the parſon. of Swillinglon till arable 
has no tithes of the land in Kippax. In the ſame ** 
manner where.a man has wood in one pariſh, and 
able land in another; if he makes uſe of this wood to 
nood- in making fences for his arable land, yet he.jeneorabie 
hall pay tiches to the -parſon where the wood of tithes. 
rows. But it had been otherwiſe if ic had been 


the ſame pariſh, The ſame law, where the wood. 


grows in one pariſh, and is ſpent. in the owner's, ,_ 
houſe in another pariſh. Now then the queſtion; i» the pa- 
here will be; whether the proughing of theſe four Ihe of B: 


: and C, if the "2 


icres of land in. Scoillingion. will excuſe his cattle eavle plough 
from the payment of tithes; and per curiam, It rd | 
will excuſe only thoſe cattle which only plough chat 1! pay 
and of the four acres, and not thoſe which plough © 
my land in Kippax. For the parfon ought to have. 
ſomething. in lieu of the loſs of thoſe tithes, which. 
can.only be of the four acres in Swillinzgton. Then 
Powell Juſtice took exception tothe ſuggeſtion, where. 
the plaintiff ſuggeſts, that this barren cattle plough 
the land, &c. but does not ſay, per quod the par-, + 
log had wberiores decimas in another place. And 
(by. him) @beriores decime - does. not lignify only, .;.. 
that the parſon will have better tithes out of the «ecima 
table land, than he would have had, if the cattle **** 
had not ploughed ic ; but ir ſignifies, that he will 
have fo much more tithes {than otherwiſe he "og 

ave 
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have had) as will fully recompence the loſs of thg 
tithes of the: cattle; or it will-(as he expteſſes it) 
gverweigh that loſs. But as to this ignification of 
ubertores, Treby Chief Juſtice doubted much, But 
In the principal caſe a prohibition was granted 
guoad this cattle, which only ploughed the land in 
Swillington, And as to the reſt, Low!her had li- 
berty to proceed below. Ld. Raym. 129, 130; 
Mich. 8 Will. g. Scoles v. Lowther. 
In attachment upon prohibition the plaintiff de- 
clared, that there 1s, and time out of mind, 69; 
hath been, a cuſtom within the hundred of Hunts 
pittle in_the pariſh of Huntſbrich in Somerſetſbire; 
that every occupier of land within the hundred 
ſhould be diſcharged of tithes of agiſtment of bar- 
' ren cattle, notemployed in the plough, nor for the 
pail ; that the plaintiff was an inhabitant for five 
years paſt, and yer is, within the hundred, and 
- occupies land there, and was and yet is poſſeſſed of 
divers barren cattle, for the tithes of which (not: 
withſtanding the ſaid cuſtom) the defendant libel- 
led againſt the plaintiff in the ſpiritual court, Or. 
and he declares alſo upon two Moduſes for 
tithes of lambs, &c. and that the defendant ſued 
for tithes of them, &c. The defendant traverſed 
the Moduſes and the cuſtom, and verdict for all was 
_ given for the plaintiff. And upon motion in arreſt 
of judgment by ſerjeant Gould, that this cuſtom 
was void, The queſtion was, whether a hundred 
may preſcribe generally in a non decimando, as in 
this caſe, to be free from the payment of rithes 
| for herbage or agiſtmenr of cattle. And after ſe-| 
In what” veral arguments at the bar it was reſolved, r. That 
thinzz2 in things tithable by cuſtom only, and not de ju, 
may pre-= A county or hundred might preſcribe in non decimans 
| feribeinnon 2, generally ; for in that caſe the county, &c. is 
diſcharged, without a cuſtom to the contrary ; {0 
that it 1s but to inſiſt upon the old right, againſt 


which the cuſtom has not prevailed, See t: 3 Co. 
12, 
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12. . 1. Rol. Abr. 653, 654. 1 Rol. Rep. 22. 2 
Bulfir. 185. March 245. But for things which are 
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tithable de zure, a county or hundred could not. 


preſcribe in non decimando, no more than a particu- 
lar perſon z for it would be abſurd to ſay, that a 
hundred ſhall preſcribe ix non decimando, where the 
particular perſons, of which it conſiſts, could not. 


2, They reſolved, that wood is not de jure tith- Wood is net 


able, becauſe ir does not renew annually. . Seld. 
237. 13 Co. 13. where is ſaid, that in libels in 


de jure tiths 
able, 


the ſpiricua] court for tithes of wood they alledge a 


cuſtom. (But note, . the praftice: of the-ſpiritual 
court was affirmed at this day to be otherwiſe ; but 
the court did not regard that; for. Holt chief ju- 


ſtice ſaid, that they made ſtones, gravel, and all 


things tithable.) And therefore the caſe.in March 


25..1 Rol. Abr. 543, 4+ may be. good law, for 


the caſe there is of wood. Bur this principal-caſe 
is of agiſtment of cattle, which is-de zure tithable, 
as being recompenſed by the graſs, hay, &c. which 
otherwiſe would yield tithes ; .and therefore. the 
cuſtom 1s void, And the court did not only ar- 
relt the judgment, but cauſed this entry. to be 
made - quia apparet curie domint regis, &c. quod 
mſtuma preaditta, &c. nullius eſt vigoris, ideo conſu!- 
tatio, Ec. SER TS PLOT ITY 

For the defendant theſe books were cited in this 


caſe. Bro. Diſmes 13. Do#l. & Stud. lib. 2. c. 55. 


Plewd. 645. 1 Cotl. Abr. 635. pl. 8. Hob. 297. 
2 Co, 44. 8 H. 7. 1. 6. 1 Sid. 447. For the 


plaintiff x Sid. 321. 13 Co. 12. Dyer 363. 2. 


Bulſtr 285. March 25. 2 Saund. 145. Ld. Raym. 


137, 138. Hill. 8 & g Will. 3. Hicks v. Woodſon. 
A prohibition was granted to a ſuit for tithes of. 
cows, calves, berbage, and paſture, upon ſuggeſ- 
tion of a cuſtom, that every pariſhioner from time 


whereof, &c. had uſed to pay for every cow hav- 
lbdg a calf 14. tor every cow not having a hip 
| I 4: 


Ee [ELLE EEOC O———_—_— 
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Tithes of 
.one thing 
cannot he a 
diſcharge of 
tities of an- 
other, 


| whole court, and therefore judgment was arreſted, 


Modus 
where void 
in the 
wanle, 


will not hurt, but the prohibition ſhall ſtand, be- 


| before. Then Levinz moved, That though the cul- 
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t. d:* as far as five cows, arid for five cows 15. 3d 
and for fix cows 25. 64. and for ten cows' 28. 84, 
in plena ſatisfaftione omnium decimarum 'E9 vituly. 
rum, & herbagit et paſturx. The plaintiff declared 
in attachment upon this prohibition, and upon tra- 
verſe of the cuftom a verdi& was found for the 
plaintiff in - the prohibition. Upon which Lut- 
wyche- ferjeant moved in arreſt of judgment in 
Eaſter term laſt paſt. 1. That this cuſtom was 
void, for it is Jaid to be a diſcharge of tithes of 
all cows, which it is not, for nothing 'is laid for 
the tithe of the ſeventh, eighth, and ninth cows, 
and payment for the fixth cannot be payment for 
the ſeventh, &c, 2. This catmot be a diſcharge 
of the tithes of herbage and agiſtment, for tithes 
of one thing cannot be a Ciſcha e of tithes of an- 
other, and tithes are payable fot) z then, ſince 
the cuſtom is laid entire it is void in the whole, 
3 Cro. 446, 447. And of this opinion was the 


and a conſultation granted, unleſs cauſe ſhould be 
ſhewn this Trinity term. At which time ſerjeant 
Levinz moved, that the profiiition ſhould ſtand, 
beeaulſe it appears here that there is a cuſtom, and 
then the ſpiritual court has no Jurifdiftion to pro- 
ceed; and therefore variance in caſe. of a Modus 


cauſe it appears, that the ſpiritual court has not 
juriſdiftion ; and when they have not juriſdiftion 
the common law pleas cannot allow them to pro- 
ceed, Sed non allccatur. For per euriam, The quel- 
tion is here, whether the Feb is good of void, 
If the Modus is void the ſpiritual court has juri- 
diction, and the Modus is void for the reaſons given 


.tom be void for part, yet 1t was good for one, two, 
three, four, and five cows, and therefore he prayed, 
that the conſultation ſhould be granted only for that 

| pert 
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batt which is void; and that the prohibition fliould 
ſtand for the reſidue. And by thishe Aid; that aman 
might have a Modns for five cows, and then for the 
reſidue he ſhall pay tithes in ſpeciez And the 
court agreed the caſe put by him; but ſaid, that 
in the principal caſe it was ill in the whole ; and a 
conſultation as to all. In this caſe Trey chief juſ- 
tice ſaid; that tithes ate not payable of aftermowth 
fe jure, and therefore it is but form to lay a cu- | 
ſtom to be diſcharged of tithes of aftermowth in After. 
conſideration of making the former mowing into "***b 
hay, for tithes ate payable only of things ſeme! in 
anno renoventibus. See Contra i Roll. Abr. 640. 
gl. 11. Parſon of Stanfield's caſe. Ld, Raym. 242, 
243 Trin. g Will. 3. Nortoji v. Brig, _ | 
- Motion was made, that the king's bench would xs toe 
prant 4 prohibition to the ſpirituat court; where tithes of 
the defendant Yarx libelled againſt the plaintiff for "© 
tithes of milk. And it was grounded upon a ſug- 
peſtion of a cuſtom; that every inhabirant in the 
pariſh, who kept cows there, had ufed time where- 
of, er. to ſet out the whole meal of milk upon 
the ninth day of May at night; and upon the tenth 
of May in the morning, et fic ſuper quenlibet no- 
mm diem tunc. proxime ſequentem, until one lamb 
yeaned in the next year following ſhould-be heard 
to bleat there; and the milk ſer out in ſuch man- 
ter the vicar for the time being had ufed to ſerid a 
ſervatit to bring to him z and that was in fatisfac- 
tion of all tithes of milk. And a rule was rhade; 
that a prohibition ſhould be granted ni/i canſa, &c. 
vpon which //7ight King's ſerjeant at the day ap- | 
pointed argued, that the rule ovght to be dif- 
charged, becauſe unreaſonable cuſtoms ate void. 
Hob. 155: Topſall v. Ferrers 229. Barker v; Cocker: 
Then this cuſtom in unreaſonable, becauſe it forces 
the parſon to ſend for the milk where it is milked ; 
and then if tt be a great pariſh, he muſt keep 
more ſeryants than his vicarage will ſuſtain, And 

P in 
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- in Raym. 277. Dod v. Ingleton, it is held, that tithe 
milk ought tobe brought to the parſon's. And of 
this opinion was Rokeby juſtice. But Holt chief 
juſtice con;ra. For (by him) if a pariſhioner ſets 
Thibs milk, forth a cuſtom, to pay tithes to the parſon at his 
abte, houſe, though he preſcribes to pay them in kind 
| this will be a good cultom. And for that he cited 
the opinion 4, Popham chief juſtice, g Cro. 609, 
Auſtin v. Lucas, where he ſays, that a preſcriptiqn 
to pay tothe parſon the tenth quart of milk at the 
parſen's houſe, would be a good Modus. And 
per Holt, the reſolution in Raym. 277. 1s an equit- 
able reſolution founded upon the uſage ;of the 
neighbouring pariſhes. See Palm. 341, 381. Wiſe- 
man v. Denham. 2. Wright king's ſerjeant argued, 
that this-cuſtom is a plain preſcription in non de- 
mando for a great part of the year. For the pre- 
ſcription is in truth to pay leſs in the compals of 
the whole year than a tenth. part. And then no 
cuſtom is good to pay the ſame thing in kind, un- 
leſs it be paid in a more: beneficial manner, than 
that which the law preſcribes. 3 Cro. 609. 2. 
Cro. 47. 1 Mod. 229. Moor v. Field. 1 Ander|, 
Ig9. But where there is ſome alteration in the 
payment of that which the law appoints for the 
advantage of the parſon, though the advantage 
be ſmall, yet the cuſtom ſhall be good. Hi. 
250. | | PITT EN: 
Mw againſt this Coniers king's counſel argued, 
that the cuſtom was good; for (by him) the uſual 
_ time for ceaſing from this payment in this pariſh 
| is the middle of March; for. being in Lincolnſhire, 
there are no lambs yeaned before that time. Then 
for the days in which the parſon is deprived of the 
tithe which the law gives him, he receives very 
great recompence, in receiving the whole meal ol 
milk every ninth day, when the cows give more 
milk than they do in March and April. And he 
cited the caſe of Lee v. Collins, x Roll Abr. 645 
6 4 


. Laws concerning Tithes, - 
t 3. where-it-is ſaid, that it is & good Modus fot 
tithes of eggs, to pay in Lent thirty eggs, for all 


tirhes of eggs. Sed non allocatur; for (per totam 


Curiam) the cuſtom 1s ill, and it is a plain' non dect- 
mando.. For ſuppoſe a lamb bleats there ar'the 


end of December, or at the beginning|\of January, 
the parſon ſhall loſe tithes for four months and 
more. Then a man cannot preſcribe to pay leſs 


of the ſame thing; but ought to preſcribe ro pay 
other manner than the law preſcribes. And per 
of the thirty eggs in Lent, for there the cuſtom 


at that time; and whether he have hens or not he 
js obliged to it; ſo that he may be obliged to buy 


cuſtom. Bur if the cuſtom was, that he ſhould 


y thirty eggs of his own hens, the cuſtom would 
be ill. - The rule for the prohibition was diſ- 


y. Vaux. 4 Fg 

Mr. Broderick moved for a prohibition, to be 
direted to the ſpiritual court of —to ſtay a ſuit 
there againſt the plaintiff for tithes of hay and 
lambs, ted, dropped and nouriſhed upon the plain- 
tifPs land, '&'c. upon ſuggeſtion of a Modus, that 
in conſideration that they uſed to pay' the tenth 
lamb of all the lambs dropped in their pariſh, they 
uſed to be diſcharged of the tithes of all lambs 
there fed, &c. and as to the tithes of hay, it ſug- 
geſted a cuſtom 'within the pariſh, that if any pa- 


ſome other thing in lieu of it, or to pay in ſome 


Holt chief juſtice, This does not reſemble the caſe 


eggs to pay the parſon; and that makes it a good 


charged. Ld. Raym. 358. Mich. 10 Will. g. Hill, il. 
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binds the pariſhioners to the payment of ſo many 


Thirty eggs + 
of tithes of 
eggs of his 
own hens 


Modus fot 
tithes of 
lambs and 
hay. 


nſhioner fed his ſheep with his graſs until Fune and. 


Auguſt, that then he might mow the coarſe graſs, 


with which they fed their ſheep in the winter, 


whereby the parfon had” uberiores decimas-of the 


ſheep, Ec. and a rule was made, to ſhew cauſe 


wherefore, c.. And now Mr. Cheſbyre againſt | 


the prohibtion urged, that this was a plain pres 
1 ſcription 


M 
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ſcription in #ou decimando, becauſe nothing wg 


payable, if-there were not ten lambs; like the 
caſe of Dolman v. Barton, x Rol. Abr. 648. «. ,, 
} | Mad. -2 29s "3 | | 4 


- But Mr. Broderick e contra urged, that this way 


a good Modus, becauſe. by the canon law diftri. 
bution ought to be made of the tithes of lambs, 
at the places where the ſheep had been all the year; 
and therefore the parſon not baving right to every 
tenth lamb, becauſe ſome of them might be but 
newly bought, the plaintiff paying every tenth 
lamb, might well in conſideration thereof preſcribe 
to be diicharged of the lambs there:fed. And he 


cited x Roll. Abr. 648. c. 1. 649. pl. 79. But pr 


Holt chief Juſtice, the tenth lamb is due to the 
parſan by common right. And though they may 
make diſtribution in the ecclefraſtical courts, that is 
only among the parſons themſelves, but does notcon- 
cern the-proprietor of the land, who ought to pay the 
renth lamb to the parſon by the common law ; and 
therefore this cuſtom. cannot be eſteemed by this 
eourt as beneficial to the parſon, and conſequently 


tt 18 no ground for a prohibition, But this caſe 


differs from the caſe cited by Cheſayre, becauſe 


. _ wool is ſeverable, and every part of it tyhable, 


Modus to 
pay 2% 1n 
the pound 
out of the 


_rentT r@+ 


and the parſon may have the tenth ounce, but 
lambs are entire. But this is not a a preſcription #n 
ton decimando, becauſe under the tenth tithie 1s nor 
due; and therefore this 1s not a Modus in non deti- 
mando, but no Modus at all. | | 

. As to the Modus for the hay, Cheſhyre urged, 
that it was a plain nou decrmandos. And: for that 
he cited x Roll. Abr. 650. pl. 13, Cro. Fac. 47- 
Moor 683. and the court held it tobe a void 
cuſtom; and therefore the rule' was diſcharged. 


£4. Raym. 677. Trin. 12 Will, 2 Selby v. Clarke. 


- Mr. Chefoyre moved againſt arule for ſetting this 
a{ide, being granted to diſcharge another rule before 
made, by which a prohibition was granted to the 

WO ſpiritual 
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ſpiricual court, to ſtay a ſuit there for tithes, up@Nh ferved, is ns 
ſuggeſtion of a Modus ; and this laſt rule was made Mow 
upon allegation, that-the plaintiff had had a prohi- 
bicion' granted before, and that. he had declared 
ppon it, and.that- iſſue had been joined upon it, . f 
and a verdict found in it againſt the plaintiff,, And . 
that which Mr. Chefoyre now urged againſt this 
laſt rule, was, that this Modas, upon which the rule 
was made for granting of a. prohibition, varies 
from the” Modus, upon which the prohibition had 
been granted before, and the verdi& had, &c. and 
therefore that this caſe was not within 5o EA. 3. 

7 4. for the preſent Meds ſuggeſted is, that they | 
have uſed to pay. 2 5. in the pound of the rent re- | | 
ſerved ; whereas the former Modns was, that they 
uſed, &c. to pay 25. in the pound of the profits _ 
received z and he cited Hob. 192. Againſt this 
Mr. Broderick ſaid, that this Modus was not good 
for as it is laid in the ſuggeſtion, if the. plaintiff \ 
keeps the lands in his own hands, he ſhall pay no- 
thing to the parſon;z; for the Medus is laid to be 
paid put of the rent. reſerved. 2. He may let a 
leaſe at a ſmaller rent upon payment of a fine: and 
he cited 1 Roll. Rep. 378. 2 /entr. 47. But (per 
Chefbyre) that would be a fraud. Curia comra; it 
would not be a fraud. And per Holt chief juſtice ; 
l This cannot be a Modus, it amounting to as 
much as the tithes in kind; but it a may be a com- 
poſition, 2. A cuſtom cannot be applied to rents 
ſerved from time to time upon frequent-new re- 
ervations. And the rule for diſcharging of the 
ule granted for the prohibition was made abſolute. 
id. Raym. 696, 697. Mich. 13 Will. 3. Byne v. 
Dodderidge. = £ ERS. 2 
Mr. Bridges moved for the diſcharge of a rule, p:ohivition 
y which a prohibition was gramed if, ©. to for citing 
Wie confiſtory court of the archbiſhop of York ; qiocere. 
; Where Molton, reftor of the church of South Col- 
| Wngton, in Nettinghamorre, preferred a libel againſt 

| P 2 | Machin 


| 


| 
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South Collingham in Netting hamfhire ; for tithes of 


executor, and dies; B. proves the will in the court 
of the biſhop of 4. B. may be cited in the diocel 
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Machin for ſubtraftion of tithes. And the motion 
for the prohibition was grounded upon a ſugpeſ- 
tion, that Machzn lived within the dioceſe of Lin- 
coln, and therefore ought not to be cited out of 
the dioceſe where he lived, by 22 H.8 c. 9g. And 
the cauſe that Mr. Bridges ſhewed to the court, to 
diſcharge the rule, was, becauſe Machin had lands 
within the dioceſe of York, viz. in the parilh of 


corn growing upon which lands. Melton libellcd in 
the conliſtory court of York ; and whea the citation 
was ſerved, Machin was there, though he lived 
generally within the dioceſe of Linco/n. And he 
gited Dr. Blackmore's caſe, Hardr. 421. where it is 
ſaid by the court, that if a man be cited within 
the dioceſe, though he 1s not an inhabitant there, 
that this is not within the ſtature of 24 H. 8. c. 9, 
Bur ſerjeant Fenner for the prohibition cited 1 Roll, 
Rep. 328. . Moor v. Cockain and Saunderſon, where 
it is admitted, that if an executor living in the 
dioceſe of 4. be ſued and cited in the dioceſe of 
B. where the will was proved, a prohibition ſhall 
be granted. Bur per Holt chief juſtice z If A. lives 
in the dioceſe of B. and occupies lands in the dio- 
ceſe of C, if 4. ſubtratts tithes in C. he may be 
cited and ſued there; and it 1s not within the ſta- 
tute of Hen. 8. for when 4, occupies lands in 
that makes him an inhabitant there, and out of the 
intent of the ſtatute, And if a man has goods in 
the dioceſe of 4. only, and he makes his will, and 
conſtitutes B. who lives in the dioceſe of C, his 


of A. for a legacy devifed hy this will, becauſe tht 
reſidence of the executor does not give conuſance 
but the probate of the will; ro which Rokeby jv! 
tice agreed. Fenner ſerjeant : The caſe in 1 Ru 
Rep. 328. is contra, Holt ch, juſtice : Then it 3 
been over-ruled ſeveral times ſince; and thou 
| | 0a 
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that ſtatute v as mage to prevent vexation, yet there | 


are ſeveral exceptions. Aadjournatur. 


And afterwards at another day Mr. Bridges 


againſt the prohibition argued, that if a prohi- 
tion- ſhould be granted, there would be a failure 6f 
juſtice, becauſe Molton cannot maintain a ſuit in 
the court of the biſhop of Lincoln for the ſubtrac- 
tion of theſe tithes. And Mr. Broderick of the 
fame ſide ſaid, that the ſtatute of 32 Hen. 8. c. 7. 

which ſays, that perſons withdrawing tithes ſhall 
be convened before the ordinary of the place where 
they were withdrawn, will amount to a repeal of 
23 H.8.c.9..if it had been within the intent of 
the ſaid aft, which he ſaid was never intended. But 
Jenner ſerjeant cited 14 Co. 6. Porter v. Rocheſter, 
Palm. 488. Hob. 185. Jones v. Jones, 1 Roll. Rep. 

328. Andasto ſuits upon wills, they might tranſ- 
mit them to the dioceſe where the party lives. one 
God. 191, Frances v. Powell.) And that civilians 
had told him, that they can ve a man in the ſpiri- 
tual court-of the dioceſe where he reſides, for tithes 
which he ought to pay for lands in another dioceſe. 
But to that Broderick ſaid, that a ſuit for tithes was 
local : and for that he cited 1 Keb. 481. Rogers v, 
Harding. But per Helt chief joltice: The ſtatute 
32 Hen. 8, c. 7. did not intend to repeal any part 


of 23 H. 8. c. 9. but the queſtion is here, whe- | 
ther there is any remedy in Lencolnſhire for this ſub- - 
ſtraction of tithes within the dioceſe of York 2 


the civil law courts may tranſmit any cauſe into 
another civil Jaw court, and ſo they every day da 


for cauſes ariſing in the admiralty of France. But 


here the queſtion is, whether the juriſdiftion aroſe 
from the cauſe, or from the perſon ; if a will be 
proved in the prerogative court of Canterbury, a 

fuir upon it for a legacy, &c. muſt be in the 
Arches, which is the provincial court, though the 
party lives in another dioceſe; ſee the ſaving of 
the ſtatute 23 Hen. 8. c. 9. for that afenrnatar. 
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And afterwards a prohibitiqn was granted, to the 
end that the parties ſhould declare upon it; ſo that 
the queſtion might come more Judicially before the 
court. 

Afterwards in Hilary term, the plaintiff declared 
in attachmenr upon the prohibition, &c, and Mr, 
Broderick argued for the defendant, that the words 
of the 23 Hen. 8. c. 9, are general, viz. that a 

man ſhall not be cited out of the dioceſe or pecu- 
liar, where he ſhall be dwelling; but that reſtraint 
ought to be limited to ſuch cales only, where the 
juriſdiction, within which the party dwells, hath 
_ conuſance of the cauſe, for which the party is cited 
out of the dioceſe; for if it were otherwiſe, the 
ſubtraction of tithes in this caſe would be diſpu- 
niſhable, A dioceſe is a juriſdition, and not the 
deſcription of a place as terminated by metes and 
bounds. And t erefore in this caſe the party can- 
| Not be ſaid to be cited out of his dioceſe, becauſe 
no zemedy could be had againſt him there ; avd 
therefore as to that he is not within the dioceſe, 
This notion appears by the caſes in 1 Roll. Rep, 
328. Cre. Car. 97. 13 Co. 4.) Soifa peculiar is 
11 two dioceſes, and a man who dwells in one of 
the dioceles in the peculiar, is cited to the court of 
the peculiar held in the other dioceſe z that is 
not a citing qut of the dioceſe ; becauſe it is with- 
in the peculiar, 1 Ro'l. Rep. 329. Therefore 
lince in this caſe the tithes aroſe within the dioceſe 
of York, he is not cited bur of the juriſdiQion, 
nor conſequently out of the dioceſe. For by the 
ſtatute of 32 Hen. 8, c. 79, The ſubtraction of 
ps is made local; for by the words of the a& 
ja party offending ſhall and may be cited. be- 

ore the eccleſiaſtical Judge of the place, where 
ſuch wrong ſhall be dane. In Winch Entr. 570. 
there is a ſuggeſtjon for a prohibition, for proceed- 
 1ng before the archbiſhop, where the cauſe was 
(ranſmurred by letters of requeſt ; becauſe fy the 

pas ee 
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ſtatute 5 6. Ed. 6. c. 4. proceeding againſt 


a7 


brawlers in. churches and FAA Kai og is limiced 


to be before the ordinary of the place where the 
offence ſhall be done. The caſe in 1 Keb. 481. 
js a caſe in point, And in the caſe of 2 Roll. > 
448. the tithes are laid to have ariſeo within the 


peculiar, There is a caſe in 3 Med. 211, where it 


is held, that a taxation in ——_— dioceſe 1s local, 
and will ſubje& a- man to be cited there (it is ſaid 
by ference) ; much more will tithes ſubject a man, 
for they will make a man an inhabitant to many 
purpoſes. Fenner ſerjeant e contra for the plaintiff: 

the words of the act are expreſs for the prohibi- 
tion, and ſuit for tithes is mentioned in, the pre. 
amble. And there is an opinion in point 2 Brownl. 

23. confirming the generality of the words of the 
'a&; and there is no authority againſt it, There 


is alſo a caſe of a legacy in 2 Brown. 12. and for | 


words 191. [but of perſonal things there is no 
doubr.] Ir is a rule in the canon law, that forum 
ſequitur reum, and the. caſes in 1 Roll. Rep. 328. 
and 1 Gro, 97. are ſtrong caſes for the plaintiff 

The court awarded a conſultation ; becauſe by 
the ſtatute of 32 Hen. 8. cap. 7. ſe. 2. the ſuit 


for with-holding of tithes in expreſs words is ap- 


pointed to be before the ordinary of the. place 
where the wrong was done. But-if it had been 
in another caſe, it had been within the 23 Hen. 8. 
cap. 9. and the prohibition ſhould have continued. 
La. Raym. 452, 45 534» 535+ £aft. n1 Will 
3. Machin v. Molton, 

The ſequeſtrator of thetithes of avicarage ſued the 
impropriatar 1n the ſpiritual court for tithes uponthe 
endowment. And the defendant moved here for a 
prohibition upon a ſuggeſtion, that it was not a 
Vicarage, and that that ought to be tried at com- 
mon law. Holt ch. juſtice ſaid, that the ſuggeſ- 
tion is good in point of law ; but if a ſuggeſtion 
FPpears to the court to be notoriouſly fal e, the 

King's 


i 


A vicar li- 
bels for 
tithes; upon 
denial of 3 it 
to be a vicar- 
rage a Pro- 
hibition 
granted, 

No prohibi- 
tion, if the 
ſuggeſtion is 
falſe. be 
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King's Bench will not grant a prohibition z for 
they ought to examine, into the truth of the ſug, 


geſtion, and fee what foundation it hath ; for if it 
appears plainly to be falſe in fa, the King's Bench 


ought not to grant a prohibition. ob. 66. Afton 


v. Caftle-Birmidge ; and it is held there, that though 


_ the ſurmiſe be matter of fa, and triable by a ju- 


ry, yet it is in the diſcretion of the court ta deny a 
prohibition, So it was done Hob. 185. Jones v, 
Jones. Burt at laſt in this caſe a prohibition was 
granted by conſent, and iſſue to be taken, vicarage 
or not, and to be tried at the next aſſize, to ſettle 
the right. Note, Mr. Bury ſhewed in this caſe a co- 
py of an endowment, and of the book of firſt 
fruits where the vicarage was rated-at' 


and receipts for firſt fruits. Ld. Raym. 587. Trin, 
12 Will. 3. Smith v. Wallet, | 


km — — 
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CH A P..AK: 5 | 
Of Leaſes of Tithes for lives or years by eccleſiaſtical 


perſons, * 


E ASE ſignifieth a demiſe or letting of lands 

or tenements, or right of common, or of a 
rent on any hereditament, unto another for term of 
years, or of life, for a rent reſerved, Cowell. 

As to leaſes made by eccleſiaſtical perſohs, by the 
common law, we ſhall but briefly obſerve, that 
all eccleſiaſtical perſons had in former times as full 
power and authority to leaſe, grant, or alien their 
poſſeſſions, as temporal perſons had, that is, if the 
grant, &c. made by a ſole corporation was with 
the conſent of others, whoſe confirmation was in 
ſuch cale neceſſary; for though deans and chap- 
ters, maſters and fellows of colleges, maſters and 
brethren of hoſpitals, and ſuch like corporations 


aggregate, 
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aggregate, might of themſclves alone, without the | 


conſent or confirmation of any, have made long 
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leaſes for lives or years, or- gifts in tail or fee, at 


picaſure ; yet biſhops, deans, &'c. ſeiſed in right 


of their. biſhopricks, deanries, &c. ſo archdea-' 


cons, prebendaries, parſons, vicars, &c. if they 
aliened or leaſed, muſt have hadthe conſent and con- 
firmation of others, that had the power of con- 
firming in that behalf, and then their grants, &c., 
were as good as thoſe made vy aggregate Corpora- 
tions. Compl. Incumb. 415. | 
But the law, as to the capacity of clergymen in 
granting. leaſing, &c. being greatly altered by di- 
verſe acts of parliament, and thoſe not a little in- 
tricate and perplexed, it will be neceſſary to fer 
down the ſtarutes themſelves, to render the caſes re- 
ducible to them more clear and intelligible. 

-' The firſt ſtatute concerning leaſes by eccleſiaſti- 
cal perſons, which 1s alſo the only ſtatute that gives 
_ directions, concerning leaſes by tenant in tail, or 
huſbands ſeized of lands in right of their wives, is 


 32.Hen. 8. cap. 28. which provides as followeth : $tu. 32 


« Whereas great numbers of the king's ſubjects have 
heretofore taken leaſes of lands, tenements and he- 
reditaments, for term for years, and divers of 
them for term of life, and have given and paid 


Hen.$.c.23. 


great fines and ſums for the ſame, and alſo been at / 


great colts and charges, as well in and about great 
reparations and buildings upon their ſaid farms, as 
otherwiſe concerning their ſaid farms; yet notwith- 
ſtanding the ſaid farmers, after the deaths or reſig- 

nation of their leffors, have been and be daily, 


with great cruelty, expulſed - and put out of their 


ſaid farms and takings by the heirs or ſucceſſors of 
their ſaid leffors, or by ſuch perſons as have inter- 
eſt therein, after. the deaths or reſignation of their 
ſaid leffors, by reaſon of privy gifts of intail, 'or 
for that the lefſors had nothing in the lands, tene- 
ments, or other hereditaments ſo letten at the time 


of 
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of the leaſes thereof made, butt only in the right of 
their wives, or ſuch other like cauſe, to the great 
impoveriſhment, and in a manner utter undoing, 
of the ſaid farmers; for a reformation whereof, be 
it enafted, Oc. that all leaſes to be made of any 
lands, tenements or other heredicaments, by writ- 
ing indented, under ſeal, for terms of years, or 
for term of life, by any perſon or perſons, being 
of full age of twenty-one years, having an eſtate of 
inheritance either in fee-ſimple or in fee-tail, in 
their own right, or in right of their churches and 
wives, or jointly with their wives, of an eſtate of 
inheritance, made before the coverture or after, 
ſhall be good and effectual in the law againſt the 
lefſors, their wives, heirs and ſucceffors, and every 


. of them, &c. Provided, that the ſaid a& ſhall 


not extend to any leaſes to be made of any manors, 


| Jands, tenements, or hereditaments, being in the 
Hands of any farmer or farmers, by virtue of any 
old leaſe, unleſs the ſame old leaſe be expired, ſur- 


rendered or ended, within one year next after the 
making of the ſaid new leaſe; nor ſhall extend to 
any grant to be made of any reverſion of any ma- 
nors, lands, tenements, or hereditaments, which 
have not moſt commonly been letten ta farm, or 
occupied by the farmers thereof, by the ſpace of 


twenty years next before ſuch leaſe thereof made ; 


nor to any leaſe to be made without impeachment 
of waſte, nor to any leaſe to be made above the 


number of twenty-one years,or three lives atthe moſt, 
from the day of the making thereof; and that 
upon every fuch leaſe there be reſerved yearly, dur- 
ing the ſame leaſe, due and payable to the leſſors, 
their heirs and ſuccefſors, ro whom the ſame lands. 
ſhould have come after the deaths of the lcflors, 
if no leaſe had been thereof made, and tro whom 
the reverſion thereof ſhall appertain, according to 
their eſtates and intereits, ſo much yearly ferm or 
rent, or mvre, as hath been moſt accuſtomably 
| yielded 


yielded or paid for the manotrs, &c. ſo to be Jet- 


ren, within twenty years next before ſuch leaſe there- 
of made; and that every ſuch perſon or perſons, 
to whom the reverſion of ſach manor, &c. ſa to be 
letten ſhall appertain, as is aforeſaid, after the 
death of ſuch leffors or their heirs, ſhall and may 
have ſuch like remedy and advantage, to all intents 


and purpoſes, againſt the lefſees thereof, their exe- 


cutors and aſſigns, as, the ſame leffor ſhould or 


might have had againſt the ſame lefſces z Provided 


alſo, that this a& extend not to give any liberty 
or power to any perſon to take any more farms, 


leaſes or takings, of any manors, &c. than he. 


ſhouldor might lawfully have done before the mak- 
ing of this aft; nor. extend to any liberty or power 
to any parſon or vicar of any church or vicarage, 
for to make any leaſe or grant of any of their me(- 
ſuages, lands,” tenements, tithes, profits or here- 
ditaments, belonging to their churches or vica- 
rages, otherwiſe, or in any other manner, than 
they ſhould or might have done before the niaking 
of this act.” - ws BIS: 024-3 
This at extends only to fole corporations, as bi- 
ſhops, deans, ©*, but as to corporations aggre- 
gate, as deans and chapters, &c. though they be 
keiſed in right of their churches, this is no enabling 
ſtatute, for they, by the conſent of . the mayor 
part of them, might have made any leaſes or 
grants of their eſtates without hmitation before this 
ſtature, and fo they might have done after, till by 
other ſudſequent ftatutes they were reſtrained ; this 
being merely enabling, and not at all reftraining 
them z and though by this ſtatute the ſole corpo- 


10 Ca.bo.a, 


rations before mentioned could not, without the 


conſent and confirmation of others, : have made 


leaſes for three lives, or twenty-one years, yet 


with confirmation they might have-made longer 
teaſes, or abſolute alienations, of any of their poſ- 
ſeſſions ; and therefore to reſtrain biſhops, and 

| other 
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_ Other eccleſiaſtical perſons, were the ſtatutes of t 
_ & 13 FEliz. made, which are as follow. 


For reſtraining of biſhops, the ſtatute x Elz, 
cap. 29. enacts, ** That all gifts, grants, feoff. 
ments, fines, and other canveyances, or eſtates, 
from the firſt day of this prefent pathiament had 
made, done or ſuffered, or to be had, made, done 
or ſuffered, by any archbiſhop or biſhop, of any 
honours, caſtles, manors, lands, tenements, or 
other hereditaments, being parcel of the poſſe. 
fions of his archbiſhoprick or biſhoprick, or united; 
appertaining, or belonging to any of the ſame, to 
any perſon (other than the queen, her heirs and 
ſucceflors), whereby any eſtate ſhould or might paſs 


from the archbiſhop or biſhop, other than for term 


of twenty-one years, or three lives, from ſuch time 
as any leaſe, grant, or aſſurance, ſhall begin, and 
whereupon the old accuſtomed yearly rent, or more, 
ſhall be reſerved payable yearly, during the ſaid term 


of twenty-one years, or three lives, ſhall be utterly 


void; any law, cuſtom, &c. notwithltanding.” 
Other than the queen, her heirs and ſucceſſors] 
this ſtatute leaving biſhops their former power of 
granting to the queen, her heirs and ſucceſſors, to 
I ttle effet, for that many eſtates were granted to 
the queen, upon deſign that ſhe ſhould grant them 
over to others; to prevent which was the ſtatute 1 
Jac. 1. cap. 3. made, which difables all archbiſhops 
and biſhops trom granting any of their poſſeſſions 
to the king, his heirs or ſucceſſors, and makes all 
ſuch leaſes, grants, etc. to the king, his heirs or 
fucceffors, utterly void and of none effect. 11 Co. 
71- Gibſ. Cod. 679. | WEED 
The ſtature, which diſables all other eccleſiaſtical 
perſons, is 13 Eliz. cap. 10. which is as followeth : 
« And for that long and unreaſonable leaſes made 
by colleges, deans and chapters, parſons and vi- 
cars and others, having ſpiritual promotions, be the 


chicfeſt cauſes of the dilapidations and the decay - 
a 
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all ſpiritual livings and: hoſpitality, and the utter 
impoveriſhing of all ſucceſſors, incumbents of the 
ſame; 'be_ it enacted, that from henceforth all 
leaſes, grants, feoffments; conveyances, or eſtates, 
to be made, had, done or ſuffered, by any maſter 
and fellows of any college, dean and chapter of 
any cathedral or collegiate church, maſter or guar- 
dian of any hoſpital, parſon, vicar, or any other, 
having any ſpiritual or eccleſiaſtical living, or any 
houſe, lands, tithes, tenements, or other heredita- 
ments,” being any parcel 'of the poſſeſſions of any 
ſuch college, cathedral, church, chapel, hoſpiral, 
parſonage, vicarage, or other ſpiritual promo- 
tion, or any ways appertaining or belonging to 
the ſame, or any of them, to any perſon or per- 
ſons bodies. politic or corporate (other than for 
the term of twenty-one years, or three lives, from 
_ the time as any ſuch leaſe or grant ſhall be made or 
granted ; whereupon the accuſtomed yearly rent, 
or more, ſhall be reſerved, and payable during the 
faid term) ſhall be utterly void, and of none effe&, 
to all intents and .purpoſes whatſoever ;. any law, 
cuſtom, etc. notwithſtanding : Provided, etc. that 
nothing herein extend to make good any leaſe, or 
other grant, to be made by any ſuch college or col- 
legiate church within either or both the univerſities 
of Oxford and Cambridge, or elſewhere, within the 
realm of England, for more years than are limited 
by the private ſtatutes of the ſame college : Provi- 
ded alſo, that this a& ſhall not extend to any leaſe 
hereafter to be made upon ſurrender of any leaſe 
hereafter made and now continuing, ſo that the 
leaſe to be made do not contain more than the re- 
fidue of-the years of the former, now continuing, 
ſhall be, at the time of ſuch leaſe hereafter to be 
made, nor any leſs rent than is reſerved in the ſaid 
former leaſe.” | 

' On theſe ſtatutes we ſhall obſerve, x. That the 
ſtatute of x Eliz. cap. 19. is but a private or "me 
ticular 
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ticular ſtatute, and muſt be ſpecially pleaded, elſe 
' the court will take no notice of it ; but 1g 'Zlix 
cap. 10. 1s a genera] law, ,whereof the judges are 
. bound ex officio to take notice, though it be not 
pleaded, becauſe it extends to all eccleſiaſtical per 
- fons whatſoever, except biſhops, who were: before 
- Provided for by the 1 Zliz. cap. wg: 3 Cor. þ 
Co. 76. , Moor 253. Cro. Fac. 112. 2 Rel. Abr, 
466. 2 Leon. 306. NYelv. 106. 1 Med. 205. 2 
Med. 56. 
' 2. Ic has been adjudged and held i in "parli 
ment, /that the king was bound by 14 Eliz. cap. 
10. though not named, becauſe the ftatute waz 
\general and for the public good 4 bur for fome 
time the law was held otherwiſe, and therefore 
where a leaſe was made to the king by a dean and 
chapter, and the king had aſſigned it over, after 
that, the law came to be held that the king was 
bound, the aflignee had his leaſe made gaod to him 
41n Chancery againſt the ſtarute, becauſe be could 
not know the law in a matter ſo dubious. 5 C. 
15.6. 11 Co. '75- 1 Kol. Abr. 378, I Rot. Rep, 
LELS 
3. That all begfes made according to 12 Elin 
by avy ſingle corporation, if not warranted like- 
-wiſe by 32 #. 8. muſt be confirmed by thoſe who 
7 law are to confirm the lame. Comp. me 
41 | 
hl That theſe ftatutes of the 1 & 13 Eli, 
merely reſtraining, fo that though biſhops he 
'other eccleſiaſtical perſons might, with the confir- 
mation of thoſe required by law, have made any 
leaſe or perpetual grant, yet now no confirmation 
whatever will make them good for above three 
hves, or twenty-one years. Comp. Incumb. 4.19. 
5. That no leaſe by any archbiſhop or biſhop 
for three lives, or twenty-one years, made accord- 
ing to the exception of 1 Z/:z. is good to bind the 
tucceſſor, or if it be not in every _ purſuant to 
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£2. A.-8. unleſs it be a by. he den and” 
chapter ; for leaſes for twenty-one-years, being - 


only exempted-and taken out from the general diſ- 


ability 'impoſed on biſhops by the firſt parc of the 


at; 'receive' no -ſanEtion at all from that: a&;-but: 


as'they are taken out to-reſt upon 32: H.. 8. and * 
therefore though they are for twenty-one years," . 
or three lives; yet if part of the land were not in. 


poſſeſſion, -or that the old leaſe. were hot; ſurren-: 


dered or expired within one year before the new. 


leaſe made, - or- in any other reſpe&t ſuch new 
eaſe were” not | warranted by - 32 77." 8, to bind: 
the ſucceſor, there muſt be ' the confirmation of 
the-dean and - chapter z. becauſe at: common law: 
ſuch confirmation was neceflary ; and theſe leaſes: 
not being warranted by 22 H: 8. which is the 
only ſtatute that. enables biſhops ſolely to make 


leaſes to bind their ſucceſſors, remain at :com-- 


mon law, and by conſequence, without confir- 
mation, are voidable by the ſucceſlors as much as 
if they were made for one- hundred years or hves. 

10 Co. 60. b. Co. Lit. 45. a. - Moor 108. 

6. That 1 3 Eliz. cap. 10. hath been always palin 
largely -and beneficially to prevent all inventions 
and evaſions againſt the true intent thereof ; there- 
fore where the ſtatute ſays, maſter and fellows of any 
college, yet it hath been often held, 'that be 
the college incorporated by that name, or by the 
name -of the ' warden and fellows,” or warden and 
{cholars, or warden, fellows, and ſcholars, or ma- 
ſer, fellows, and ſcholars, or: maſter and ſcholars, 
or provoſt, fellows, and ſcholars, 'or by any other 
name. of corporation, and be. the college tempo- 


ral for»the advancement of- the liberal arts and 
ſciences, or merely eccleſiaſtical, or mixt, that all. 


theſe are within the reſtraint of this aft ; ſo where 
the ſtatute ſays maſter or wardens of any hoſpital, 
be - the hoſpital- incorporated by any other name, 
and be it a ſole corporation aggregate of many, 


yer. 
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yet the. ſtatute extends to them. 1x Co..96, Map: 
Zalen College's cale, ry 1 74 T re 7 | Ms 
"The next ſtatute: that made any. aleration in 
theſe things was 14 Ziz. which as to houſes inci. 
ties 'and. great towns.18 as followeth::: «Whereas. 
in an a& made;13 Ez, there is\no branch toavoid 
certain leaſes to be.made.. by-maſters.and fellows 
of colleges, deans and; chapters: of ;cathedral' or 
collegiate churches, maſters or: guardians: of "any 
hoſpitals, or by any parſan.or-vicar, / or-any other 
baving any ſpiritual or eccleſiaſticaluliving; beit 
enafted; that- the ſaid. branch, nor: any; thing 
therein contained, ſhall not extend: to.any- grant, 
aſſurance or leaſe of any.houſes belonging to. any: 
perſons. or bodies , politic or corporate: aforeſaid, 
nor to any grounds to ſuch houſe appertaining,, 
which houſes be ſituate1n any city, barough, town 
corporate or market town, or.the ſuburbs'of any 
of ' them.z but that all ſuch houſes. and grounds 
may be granted, demiſed and aſſured, as by the laws 
of this realm, and the ſeveral. ſtatutes. of the ſaid 
colleges, cathedral churches and hoſpi:als.they law: 
_ fully might have been before the: making of the ſaid 
ſtatute, or lawfully mightbe; if ſuch ſtatute were not, 
ſo always that ſuch houſe: be not the capital or dwell- 
ing. houſe uſed for the: habitation. of the perſons a- 
bove ſaid, nor have ground to the ſame belonging 
above the quantity of ten acres: provided, that no 
leaſe ſhall be permitted. to be. made.by force 'of 
this a&t in. reverſion, nor without reſerving the ac- 
cuſtomed_ yearly...rent: at the. leaſt, nor . without 
charging. the leſſee with the reparations,. nor for 
longer than forty years at the. moſt z nor.any: houſes 
ſhall be-permited to be aliened, unleſs-in recom- 
pence thereof there ſhall be good and, ſufficient 
aſſurance made in fee-ſimple abſolutely to ſuch 
colleges, houſes, badies . politic or- corporate, and 
their ſucceſſors, of lands of as good value, and 


Jt nite ang _ - 
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of as. great yearly yalue at the. leaſt, as, ſhall be 

aliened ; ' any ltatute to the contrary, notwithſt and- | 


Note, This ſtatute makes no alteration of the Comp. 1n- 
ſtarute 1 £/jz. nor has any relation to it; but only © 43? 
to the ſtatute 1.3 E/iz..and therefore gives .no power 


to biſhops to ler houſes, otherwiſe than .accord- — & 
ing tO 2 Zliz.. : 4 ta + 

Note alſo, That this ſtatute need not be found by c. vis 
verdict, being a general law. _— 


"By this ſtatureitisexpreſly provided, that no leaſe. 
ſhall be made of ſuch houſes in reverſion, but by 13. 
Eliz. no reſtraint being, made of ſuch. leaſes, it 
was found neceſſary to proyide againſt them, by an- 
other” ſtatute, viz. the 18 Eliz. which recitipg, 
that 'fince_the .making of the 13 Eliz. divers ec-, , 
cleGaſtical and ſpiritual perſons, and others having 
ſpiritual or eccleſiaſtical livings, have from.time to , 
ume made leaſes for a term of twenty-one. years, or 
three lives, long before the expiration of the former 
years, contrary.to the. true intent and. meaning of. 
the ſaid ſtatute z ** Be it therefore enacted, that. 
« all leaſes to be made by any eccleſiaſtical, ſpiri-_ 
« tual, or collegiate perſons, or others, of any of 
« the ſaid eccleſiaſtical, ſpiritual, or collegiate 
* Jandy, tenements, or hereditaments whereof any - 
* former leaſe for years is in being, not to be ex- 
« pired, ſurrendered, or ended within three years. 
« next after the making of any ſuch new leaſe, ſhall 
| be void, fruſtrated; and of none. effe& ; and char. 
al!, and.every_ bond. and covenant for renewing 
or making of any leaſe or leaſes contrary. to the 
* true intent of. this aft, or of the ſaid aft mace 
.in the ſaid 19th year, ſhall be utterly void ; any 
* law, ſtarvte, &c. Provided, that this aft, nor any. 
* thing therein contained, ſhall extend or be pre- 
os + a « judicial 
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« judicial to make fruſtrate or void any leaſe or 
5 Jeaſes heretofore made by ary of the faid ſpiti- 

*« tual 'or ecclefiaſtical perſons, or any of them ;' 
« but that the fame, and every of them, are of 


<«« the like force and effeft, as they, or any of . 


* them, were before the making of this preſent 


Hob. 269, 


Crane v, 


Taylor, ay 


« ſtatute.” © #5 42 TOE 
The ſtatute of 18 Eliz. has relation only to the 

ſtatute 13 Eliz. to reſtrain leaſes in reverſion, where 

above three years of the firſt leafe is then to come, 


but leaves the ſtatute of 14 Eliz. perfeRly at large 


| as to houſes in .cities, without making void ſuch 


leaſes, or any bonds or covenants concerning 
them; foras to ſuch houſes the ſtatute of 14 Ez. 


1s a new law, and ſets looſe the 19 Eliz. therefore. 


where an action of covenant was brought againſt 


the dean of Lincoln and one of the prebendaries, 


upon a covenant made by the dean and chapter, 
by their ſpecial names ' jointly and fſeverally, to 
make a leaſe of a houſe in London, though it was 
argued to be void upon the ſtature 18 Eliz. that 
ſtatute extending only to 14 Eliz. and not to the 
14 Eliz, which, as to houſes in cities, repealed 
13 Eliz. and makes all leaſes thereof good, fo they 
do not exceed forty years, &c. and are not made 
in reverſion, which was not prohibited by 1g Eliz. 
alſo the ſtatute 14 Ez. forbids alienations of ſuch, 
houſes, except there be full recompence given to 


the church at the ſame time, ſo as with ſuch re- 


compence they may alien ſuch houſes in fee, which 


was not permitted by 13 Eliz. and it was adjudged 


1 Vent. 24 \$ 


Moor 789. 


Dean and 


Canons of 


Wind'or V. 
Sir Gibert 
Perwin, 


accordingly ; and it is faid, the reaſon of 'repeal- 
ing 13 Eiz. as to houſes in market-towns, was to 
make thoſe places more populous. 

But to avoid the force of thoſe ſtatutes of 13 
Eliz. and 18 Eliz. and the clauſe making void 
bonds and covenants againſt them, a contrivance 
was ſet on font to this'effe&t ; the dean and chap- 


ter of Winder, in the 35th year of Eliz. made an 


agreement 


# 
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- -..___ Laws concerning Tithes. 
agreement amongſt themſelves, by lots to have an 
aſſurance, of a leaſe to. each of-them, of certain 
part of the poſſeſſions of their church, which, after 
the lots caſt, whereby every one knew his own 
leaſe, they executed the afſurance in this manner : 
the corporation enters 1nto an obligation of 5ool. 
to every, canon that _ was to have a leaſe, and the 
payment limited to be within a ſharc time before 
the expiration of the old leaſe in being, and the 
canon the ſame day entered into an obligation to 
pay. the college 510). at the ſame time, it they did 
make a leaſe according to a ſchedule annexed, 
which. ſchedule was . verbatim the demiſe agreed 
to be made ; and it. was farther : proved, that the 
intent and agreement betwixt them was, that the 
one 500l. ſhould be ſtopped for the other ;ool.. 
and that the corporation ſhould have only the 10/7. 
for the leaſe ; which matter being diſcloſed in chan- 
cery, the lord keeper Egerton made a decree, that 
the obligation of 5007. made by the dean and ca- 


nons to each canon was vaid by 18 Eliz. and in the 


ſame caſe a precedent was ſhewn between Fry and 
the dean and canons. of Wells, decreed 44 Eliz. in 
chancery, which was thus: Fry gave to the dean and 
canons, of Wells 1000). and took an obligation of 
2000]. . with condition to repay the 1000/. and far 
noopayment brought an aftion of debt againſt ths ' 
dean' and prebends, and obtained a judgment, and 
made a defeazance thereof, that if they make a 
leaſe. to. him of land then in leaſe co Sir Amigs 
Pawlett for fifteen years to come, then the judg- 
ment ſhould be. void; and the truth of the caſe 
was, that the 1oool. was. Raid, and 6o0/. thereof 
employed in payment of tenths due by the church; 
jer by the opinion of Popham, Ancerſon, and Periam, 
It, was deceed in chancery, that the judgment was 
void, by. .18 , £iiz.' which makes void bonds ang 
[covenants for making leaſes againſt, that ſtatute, 
Ws 13 Eliz, 6, 10, but by way of arbitrament they 
| | (0-4: awarded 
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| awarded to Fry the 6ool. that was paid andem-. 
ployed in the affairs of the church, and after the 
43 Eliz. was made to extend to judgments in ſuch 
A es. ot | $5" vs 4 34 : "1% 4h. bo he | 
Another ſtatute concerning leaſes made by cal. 
eges of Winchbefter and Eaton, is 18 Eliz. which 
(ds one thing more, as followeth; ** That ho 
maſter, provoſt, preſident, warden, dean, go- 
« vergor, rector, or chief ruler of any college, 
« thedral church, hall, or houſe 'of learning in 


<« the faid colleges, cathedral churches, halls, and 
« houſes; that is to ſay, in good wheat, after the 
« rate of. 6s, and 8 4. the quarter, or under, and 
«© good malt at 5s. the quarter, or under, to be 
'«& delivered yearly upon a day prefixed at the faid 
<& colleges, cathedral church, . halls or houſes ; and 
« for default thereof to pay to the ſaid colleges, 
« cathedral church, halls or houſes, in ready mo- 
<< ney, at the election of the ſaid lefites, their exe 
.«« cutors, adminiſtrators and alligns, after the rate 
« of the beſt whear and malt in the marker 0 
« Cambridge, for the rents that are to be paid to the 
«© ufe of the. houſe or houſes there, (and fo for Or 
« ford and Win. befter, in totidem verbis,) and in the 
* market of Windſor, for the rents that are to be paif 
* to the uſe of the houſe or houſes at Etor,, 1s 
* ſhall be due, without fraud or decit; and " 
Het TE \ 66 


& v 
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«gall leaſes otherwiſe hereafter. ro be made; anl'all 


+ 


« any of the ſaid corporations, ſhall be void in 


« law, to al intents and purpoſes 3 the ſame wheat, 
« malt, 'or money coming of the ſame, to'beex- 
« pended to the uſe of the relief of the cotymons 
« and het of the faid colleges, cathedral chufch, 


«. halls and houſes only, and by no fraud-er &6- 


« Jour, let or fold away: from the'profit- of the. 


« ſaid colleges, cathedral church, halts and houfes, 
« and the fellows and ſcholars in the ſame, and 
« the uſe aforeſaid z upon pain-of deprivarion of 
« the governor and thyef . rulers of the ſaid: col- 
« Jeges, cathedral church, halls and houſes, andall 
« other thereunto conſenting: : but thar this aR, or 
© any thing therein contained, ſhall not extenU of 
« be any -wiſe prejudicial to any leaſe to be made 
« of a barn called Macken Barn, with a certain por- 
«* tion of tithes, riſing, growing, ahd being ih the 


« pariſh of S$durbtrert in the county of Safſev, de- | 


« ing parcel of the poſſeſſions of Mandlin College 


* in Oxford, ſo that the term Yemiſed in ahd by 


* the ſaid leaſe exceed nor the number of ten years 
« from and after the feaft of Saint Michae] the 
« Archangel next coming; neither ſhall this a& ex- 
« tend to. any leaſe to be made by the prefident 
« and ſcholars of the college of St. Febn Baptiſt 
« in Oxford, to any heir male of Sir Tomas White, 
« founder of the ſaid college, which leaſe ſhall be 
« made according to the meaning of the founda- 
«® tion and ftatute of the ſaid college, of the 


{* manor of Fifield, and no other hereditatnents.” 


In the conſtruftion of this ſtature ic hath been 
holden, that it is a private a, becauſe it concerns 


only thoſe particular places; and therefore muſt 
be pleaded or given in evidence, or. found by y 


jury, otherwiſe the court is nor bound co rake no- 
| tice of it, x Leen, g06, Sv. 129; T5 


« collateral] bonds or aſforances to.the contrary by 


\ 
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 Alfoit is ſaid, that in a declaration upon a leaſe 
made by any of theſe - colleges 'it--ought- to be 
ſhewed, that the corn was reſerved . according to 
the ſtatute,. otherwiſe this may be good cauſe 
to move; in: arreſt of judgment; but of this it 


| may be doubted; for in the caſe itſelf, cited in 


Leon.. for that purpoſe, it appears that that excep- 
tion was diſallowed ; for though it does not appear 
in the declaration that corn was reſerved, yet it 


may be that it was reſerved in the leaſe;; and if nor, 


yet the other party ought to ſhew itz and there- 
fore the exception-to the declaration for not ſhew- 


_ Ing it was diſallowed, | x Leon. 306, 333. Sav, 


129,” | eb ONS ik, 
- By the ſtatute 22 Cay, 2. it is enatted, © That 


© forever hereafter, the mayor, commonalty, and 


5 citizens of London may and ſhall have a market, 
* to be kept three or four days in the week, as to 
*. them ſhall ſeem convenient, upon the. ground 
&- now ſet out: by the afſent of the dean and chap- 


& ter of the cathedral church of Saint Paul! Lon- 
« don, for a market place within Newgate, and 


* that the ſaid dean and chapter ſhall make and 
« glye one or more leaſe or. leaſes of the ſaid 
* ground ta the ſaid mayor, commonalty, and ci- 
6 rizens, and alſo of the wall of the ſaid church- 
* yard, abutting ſeverally upon ' Pater-yoſter-row 
* and the Old Change, for the term of forty-years, 
<6, reſerving-the yearly rent of four pounds for that 
f* ground of-the ſaid market-place, and two pence 
*5 for every ſuperficial foot of the ground or foil 
5+ of the faid wall, as it is now ſet out by the ſur- 


{* yeyor of the city and of the ſaid dean and chap- 
| ** rer, and fa from forty years for ever, at the like 


5 yearly rent, and one year's rent, after the rates 


_ tf aforeſaid, to be paid by way of fine for each of 


{+ the ſaid grounds reſpeCtively, upon the making 
t* every new leaſe thereof z which ſaid leaſe and 
if leaſes ſhall be good and eff<Qtual in the law, as 

| ces * again® 


e 
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« againſt the dean and” chapter, and their ſucceſ- 
« .ſors, -and all perſons claiming by, from, or un- 


« der them; and that no houſe, ſhed or :other 
« buildings ſhall ſtand, or hereafter be erected and 


+ fixed upon the ſaid market-place, other than the 
« marker-houſe already built with the conſent of the 


« ſaid dean and chapter any thing in this,” or any 


« other aft to the contrary notwithſtanding : and 
« whereas the- ſaid parſons or vicars, or ſome of 
« them, (within the ſaid city of London) are inte- 
«© reſted in ſeveral glebe-lands. or grounds, the 


« which they cannot rebuild themſelves, nor let 


« ſuch leaſe or leaſes as may be an encouragement 
5 to others. to rebuild the ſame; be it enaRted, 


« that the ſaid parſons and vicars, and every of 


* them reſpeEively be impowered, and are here- 
« by impowered to let ſuch leaſe or leaſes, of their 
*« ſaid glebe-lands or grounds, with the conſent 


& and approbation of the patron or patrons, and 
' ordinary, for the term not exceeding forty years, 
* and at ſuch yearly rents, without fine, as can - 


« be obtained for the ſame.” 


- 
2 | 
*% .- 
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| Before we mention any caſes, or make, any ob-' Dyer 69. «. 
. . . ' Hob. 7. : 
ſervations on. the foregoing ſtatute, it may be ne- , gui rep. 


ceſſary to- take notice, that at common law, if a 445 
parſon had - made -a leaſe for years of his glebe- 


land, to begin after his death, or grant a rent- 
charge in that manner, and ſuch leaſe or grant 
were confirmed by the patron and ordinary, this 
would have bound the ſucceſſor of the parſon ; be- 
cauſe here was the conſent and cohcurfence of all 
perſons intereſted, and the leaſe or charge bound 


immediately from the perfe@ing of the deed by 


the parſon, *patron and-ordinary, though ir was not 


to-take effe& in poſſeſſion till. after the parſon's_ 


death; but now no confirmation whatever ſhall 
make ſuch 'leaſeor grant good againſt the ſuccel- 


ſor, by reaſon of the ſtatutes made to avoid them. 


I | If 
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If a-perſon obtain a grant to -build houſes on 
church or college lands, this is-confirmed- (in-cafcs 
where. confirmation is neceflary, 'yet this /grant is 
no. alienation againſt the ftatutes, 'bur is only a 
covenant or licence, and nothing el ; for the foil 
remains in the grantor, and by conſequence the- 
houſes built thereon are in him. £3 

If a pariſh be upon the deſign of inclofing lands, 
and a perſon hath. tithes in kind, and common 
for beaſts thereout, the chancery may decree him 
to take a quantity of (ground elſewhere, in lieu 
thereof. t 4 «- TOW 

So where one had a leaſe of tithes m kind, it 
was ordered in chancery, that a commiſſion ſhould 

forth to ſet our other meadow and ground in 
heu thereof ; the reaſon of which caſes ſeems to be, 
either for the prejudice the public might ſuffer, 
if fuch recompence in no caſe ſhould be allowed; 
or for that the ſucceſſor of the parſon have ho in- 
Jury thereby, being recompenced in other Jands 
ſed quezre why an aR of parliament in ſuch caſes 
ought not to be procured ; for it ſhould ſeem the. 

chancery, as well as the other courts, are bound 
by all aCts of prrnameny, which are poſitive laws, 
and have no liberty of breaking through chem, 


upon any pretence of convenience or neceſlity, 
more than other courts. 


q 


* 


By the ſtatute of 14 Eliz. as appears before, all 
thote who were reſtrained by 13 Eliz, have liberty 
given them to alien houſes in cities abſolutely, ſo 
as at the time of ſuch alienation there be a recom- 
pence .in lands. given to them and their ſucceſſors, 
of as great value as the hovſes aliened are ;' but this 
liberty of aliening, upon ſuch recompence to be 
given, extends only to houſes; for as to lands they 
have no ſuch power, nor can they. change them, 
to, bind their ſucceſſors. upon any recompence 
whatſoever; and quere whether ſuch houſe may be 

Es exchanged 
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exchan ed for lands of greater yalue,. ut li- | 
CENCE, Soalnt the Ratucs of rene” niche x-$6, x62. 

Ir is agreed, that corporations. of mayor Fr) ; 
commonalty, bailiffs and bur eſles, and ſuch other 
lay corporations, are out of all the before mcn- 
tioned Fareed, and may make leaſes, and other 
eſtates, as they mightever have done. _ | 

It hath been adjudged, that a ſpiritual perſon | mad 
not hbeneficed is not; within the 2x H. 8. c. | 
which prohibits ſpiritual perſons from. taking leaſes 
ro farm, &c. for life, years, or at_will, in cheir 
own name, or in the name of any other pecſon or 
perſons to his uſe, &. 

A leaſe being made to a ſpiritual perſon againſt 'pyer 27,22. 
21 H, 8. and a bond or obligation taken for per- 353: * 
formance of covenants, the obligee brought an ac- 446 
tion of debt upon this bond, and had jud 
which proves that the leaſe was not abſolutely FR 
berween the leffor and leflce, as the words of the 
ſtatute arez and though i in Dyer, where this caſe is 
reported, this is nat' mentioned to be any cavle of - 
the judgment; yet Periam in 1 Leoy. held it to be 
the greateſt cauſcof the judgment; and ſo ic appears 
to have been adjudged in another place; for the 
ſtatute inflits a penalty of 10/. for every month 
that the clerk ſhall occupy ſuch farm, and there- 
fore it cannor be void ; but the leaſes made void 

by that ſtatute are only thoſe which ſpiritual per 
' ſons before that aft, or after, had, and #50 
ph _g then next following were not bargain- 
ed, lold, ranted away. 

In an a&t on upon 21 H, 8. 6 13- againſt a Bro. tit. Ac- 
)arſon for taking of farms, it is a good plea to gr 
ay, Non habuit ſeu tenuit ad firmam contra forman 

Patuti; and the defendant may give in evidence, 
that the farm was for the maintenance of his houlc, 


£c. according to the  provilo in _ ſtatute for ;that 
purpole, 


Allo 


; £36 


Bro. Aion 
fb Bus- be qui tam for the king and party ; and therefore 


 Stak, — 
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. Alſo the writ'grounded on the ſtatute ought to 


a writ, which demanded'the whole, was ruled not 
to be good; but that ſtatute need not be  men- 
tioned 1n the writ. 

By another a intituled, An at? Hz erefling of 
hoſpitals, or abiding , or working houſes for the poor, 


it is(amonglt other things) provided, Thatall leaſes, 


4 Leon. 51, 
Cro. Eliz. 


20: Lit, 
Oo. Ll 
b. 3 Bulle. 


grants, conveyances, or eſtates ro be made by any 
corporation ſo to be founded, exceeding the num- 


ber of twenty-one years, and chat in poſſeſſion, 


and whereupon the accuſtomable yearly rent, or 


more, by the . greater part of twenty years before 
the taking'of ſuch leaſe, ſhall nor be reſerved, and 


yearly payable, ſhall be void, 

As to the parſons who may be ſaid to be. ſeiſed in 
right of their churches, ſo as to be impowered by 
the ſtatute of 32 H. 8. to make leaſes for three lives, 


290. Bro.tit, Of EWENtY-ONe years, to bind their ſucceſſors, it ap- 


Leaſes 9. 
Palm. 10c, 
Comp. Is. 
cumb. 325, 


* 3 Lev, 122. 


3 $16. 158, 
. {a - 576. 
Paim 


Oo 


pears to have been adjudged, though he be ſeiſed 
in right of his prebendary, and not 1n right of. his 
church, may yet within the equity of that a& make 
Jeaſes for three lives, or twenty-one years, to bind 
his ſucceſſors, obſerving the ſeveral qualifications 
required by the aCt; for the words of the act be- 
ing general, all perſons having an. eſtate of inhe- 
ritance . in right of their church, with a ſpecial ex- 
ception of parſons and vicars only, ſhew. the. in- 
rent of the a&t to include and take in all but thoſe 
ſo excepted; and Popham faid, that in doctor 


Dale's caſe, for an houſe near St. PauPs, it was ad- 


judged, and fo had been twice adjudged in his ex- 
perience; and Penner ſaid, it was ſo adjudged in the 


caſe of a treaſurer of a church, and prebendaries 
are eccleſiaſtical perſons, for they are admitted and” 


inſtituted, and have locum. in bor, & wVocem it 


-capella, 


So likewiſe it hath been AUTLCE; that a chan: 
cellor of a cathedral church may make leaſes for 
twenty » 


+1 F 
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twenty-one .years,, or, three lives, within: this ſta-.. 
tute to bind, his ſacceſſdr ; ſo of a treaſurer, arch-. 
deacon, and precentor z. for they are-prebendaries, . 
and more, for they-are generally, choſen out of the. 
prebendaries, and: have thoſe dignities ſuperadded- 
or annexed; and [though chancellors and treaſur- 
ers arein ſome ſort miniſterial, yer,are they not . 
inter minores. ordines, _ as the obiers] and verpers are, 
who are only ſervants to carry candles and wax, 
keep the doors, &.. but the. others, are ſeiſed/in 
fee in right of their. church, &c. and have more- 
| over. theſe dignities ſuperadded ; but- a caſe was. 
cited to have been adjudged in the Exchequer, - that 
leaſes made. by. the chanters of St.. PauPs muſt be_ 
confirmed ;_ or it was ſaid, they are not properly 
chanters, bur ſinging men only, and minoris ordinis; 
but chanters, properly ſo called, precentors, &c. 
are ajoris ordinis ; as the biſhop of Sarum, in right 
of his biſhoprick, is precentor Angliz; which ſhews. 
it to be honorary, and a ſpiritual dignity. = 

If a parſon, prebend,, mayor, dean, abbot, £55. Bro. fe. As” 
or -any other ſole corporation make. a leaſe for $ #0. 
years either upon theſe ſtatutes, or. at common . 
law, though the leſſor be under the age of twenty- 
one years, yet he ſhall not avoid ſuch leaſe for that . 
cauſe; for ſince they are admitted. to exerciſe ſuch 
offices .or functions, though within age, they are 
likewiſe by law ſuppoſed capable of doing all things, 
belonging thereto, as other perſons of full age may. 
do; and therefore ſuch atts as are done by them 
In their politic capacity, whichris ſubje& to.no age ! 
or_infirmity, as the body natural 1s, are valid and, 
effetual, notwithſtanding their minority, which in, 
ſuch caſe is not material. 

The firſt thing. to be obſerved upon the ſeveral. Co. Lit. 44. 
ſtatutes before mentioned concerning leaſes is, that 3 K**. 
as well upon the ſtatutes of the x & 13 Eliz..as Cophty 
upon 38 H. 8. the leaſes to be made by virtue. ++ 
thereof muſt be by indenture z for though the ſta- Cre. Eliz, 
Ks tures #77 


293 


= Int. 672. 


Tab coherratily Gehl” 


tutes 1'& 13 liz: do not require ir, yet in that 


ay and” all- other qualities and properties required by 


Camp. In- 
cumb. 337» 
Sn... 


Godb. 2794 


od Eliz. 
Per Oh 


On Jac. 
317, 613- 
20 Co. 92. 
x Leon. 23. 
2 Brownl, 
II, 17. 

2 Keb, 376. 


the 32 H. 8. (except concurrent leaſes only) they 
muſt follow" the pattern thereof z and if the deed 


be indented, whether'ir begin This indenture or Not, 


15 'not materiel, for 'notwithſtanting that," it'is an 
indenture ; and oh the' contrary, if it be' nor in- 


dented; the calling” itan indenture will not make 


it ſo. 


' But the | moſt obſervable thing ener ev Ladd 


s, how far'a parolHeaſe or agreement by the parſon 


with his* partſhioners 'or a 'tranger for his tithes 


ſhall'be good, and'how far and'in whar cafes not; 
concerning which there” are vations cafes and opi- 
nions in the books, many of which have no foon- 
dation fromthe ſtature, bur ſtand entirely on their 


 owit bortorn:. 


"Y 


And hertin' all the books' agree; tharif a patſon 
* leaſe or grant over his tithesto a ftranger for life 
or years, 'or 'even for' a year, that ſuch leaſe or 
grant muſt be'in writing; and if it be nor, it will 


be abfolutely"void ; the reaſorr whereof is, becauſe 


tithes "are things ' which lie merely in grant, and 
whereof no manual occupation can be; til] they 
are actually collected, they are not things ſabſtan- 
tive, whereof the properry can be changed” by the 
notoriety of very and ſeiſin, or any aCtual taking 
of pofſeſſion ; bur their whole'eſſence before they 
are' ſevered and ' divided confiſts only 'in notion 
and idea; therefore® without" deed the' oratitee'or 


leflce' can; make no manner of title'to ther: for 


without that;* there is nottiinig can be done to in- 
veſt himwicth'the property" thereof, "bur the efſence 


and ſubſtance of his title js to be Gerived' from the 


deed, granting 'or leaſing” them to him; and for 


_ this reaſon ir is; that he muſt nor only have a deed 
thereof, but muſt alfo in pleading ſhew' it with x 


Profert bic in turia;; for otherwiſe the court, which 


15 to: judge” /erundym: _"_ et probata;' can” nv 


more 


et. = AA 8D a+«@_ Xcoooc i#2#@6£©@@ oo wc  o&sS wy a wh 


L 


aa title good, than 4 he had no 

ted at all ; bur: (a) yerif ſoch/ grant or leaſe be (,) r Len, 
made of tithes without- deed, and'the ce or 23 
lefſee ſues for:-them- inthe ſpiritual 'court, - the dev 
fendant-muſt plead that all'the tile that'the plain- 
fhas is by leaſe without © deed; nor* can he ſugs 
zeſt” this/ marter: to ground # prohibition'on z but 
he ought either to ſet 'out his tirhes without who hath 
the title to them, which will diſcharge him, or he 
ovght to preſczibe in modo decimandi; and ſurmiſe;; 
tharithe- tithes belong to7.S. with whom he harh 
compounded to pay ſuch afom for alfrithes.,” | | 

- But .if a+parion- leaſe his- reftory car ag Abr. 
for years, in this caſe the tithes*and offerings wilt {5;.. 20 
paſs as incident tothe rectory,” though there beno Pro. ric. 
deedy | becauſe the reory- 1s the* principal; and* che Leaky 
the- leaſe- of that- bemg good- without deed; 'thes 15-20. ri: 


tithes-and offerings, which 'are butas- part of, or £m 4b 


acceſſory to the retory, mult paſs likewiſe, though ” 
they -are-not named: and ſome hold, that by ſuch 


parol leafe of the re&tory*the-tithes will paſFrhon h. 
there be no houſe, bur only thechurch and church- | 
jd, 
If a portion'of tithes have been long: uſed with Cp, fo. | 
: chapel, by grantor Jeaſe- of the*chapel, with all 25. ,.... 
the-tithes thereunto/ belonging, this'is'a ſufficient” cumb. 338-* 
deſcription'to pals the tithes, though” generally a 
portion- of , tithes/ ought to' -be'ſo* named:;z but it 
does not appear -whether-in-this caſe'the grant or 
aſe of the chapel were by: deed or not.” | 

As concerning leafes:of tithes to the pariſhioner* 
himſelf, who ought to pay: them, there are variety” 
of opinions in- the: books, -how far ſuch Tesſes or 
2greements: ſhall be good: withour writing, if they” 
are- made for the life of the parfon,” or for years” 
or- for'-one . year- only,: and how: far, and in what: 
caſes, the-aſignee -of the pariſhioner ſhall take ad-/ 


vantage - wy or ve bound by _ leaſes or vgree-" 
ments, 


Firſt- 


_ Firſt then; moſt of the books, agtee,' thatif the, 


|  parſon, {in canlideration: of, ſuch a ſum then paid, 


or ſo,much annually to.be paid, by the pariſhioner, 


do contra& or: agree by 'parol-with,him,-;that he 
ſhall retain. his tithes, or ſhall 'be diſcharged of the 


payment of his tithes during the life of the parſon, 


or for ſo many years as he ſhall be incumbent,: thax 
is void ; and the reaſon given is becauſe as a leaſe 
this cannot be good without writing, and as a com- 
poſition or agreement it cannot; be good, becauſe 
It is uncertain at the making of it. Cro. Fac: 137. 
Cro. Eliz. 188, 249+ Th Noy I2T. :- Lebvy. 04+ 2 Leon. 


29-3 Leon. 357. Godb. 333. Palm. 377. 2 


2 Rol, Abr. 


63. | 
Godb. 333- 
Palm, 377» 


Hetley 31: 
TOY, 122. 
Yelv. 94- 
Noy 1321. 

3 Leon. 257» 
2 Brownl. 
11. 2Rol, 
Abr. 63. 
Godb. 354, 


Jac: 668, 


Hetly 31. 
 Yelv. 94. 


Brownl. 17. 1 Leo. 24+ 


. But yet ſome books, hold ſuch-parol agreement 
for the life or incumbency of the parſon' to be 
good, and that if he demands tithes againſt itin 
the ſpiritual court, a prohibiting ſhall be awarded 
to ſtay his ſuit... Foeert . rat 504 

It is held in ſeveral books, that though ſuch pa- 
rol agreement with the pariſhioner for the life or 


incumbency of the parſon be not good, yet if it be 


for ſo many years certain, that this is good, tho' 
it be not by deed or writing; becauſe it is in na- 
ture of a compoſition or agreement with the pa- 


«0. iſhioner himſelf; who ought' to pay them ;- and 


that therefore if he ſues 1n the ſpiritual court for 
tithes, againſt ſuch agreement, that a prohibition 
ſhall be awarded to ſtay his proceedings. - 

So it is likewiſe held, in purſuance of that opi- 
nion, that if the pariſhioner, after ſuch agreement 
to retain the tithes for. years, makes a leaſe of 
thoſe lands to another, that the leſſee alſo ſhall be 
diſcharged of the payment of tithes, becauſe the 
diſcharge runs along with the land 5 but others 
held the cantrary ;. and that, if.the aſſignee be ſued 
in the ſpiritual court, he ſhall have no prohibition, 
becauſe by . ſuch parol contratt no. intereſt was 
transferred to the pariſhioner, but it was only 3 


Pu 
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perſonal agreement between the parties themſe]vesz 
and cannot extend to ſtrangers. "Ms 498 TEE 

But all, that hold ſuch parol agreement for years roo 
to be good, hold likewiſe, that if the agreement J-<c. 668. 
were with the pariſhioner, his executors and aſ- roy _ 
ſigns, that there the executors or a{ſigns of the pa- P 
riſhioner, or even their leſſee-at will, ſhall rake ad- 
vantage thereof; and if they are ſued in the ſpirt- 
tual court ſhall have a prohibition and compel the 
parſon to take his remedy upon the contract ; and 
that if the executors of the partſhioner has made a 
leaſe over at will, they ſhall have their remedy over 
apainſt the tenant, at will, who came in under the | 
benefit of ſuch diſcharge; and therefore ought ro | 
be contributory to the charge of it, and that grant- | 
ng ſuch prohibition is a means to compel the par- | 
ſon to ſeek his true remedy, | 

And yet we find ſome caſes, where ſuch agree- p.m. ;6. | 
ment was by deed with the pariſhioner and his af- 377: »Lcon. | | 
figns, that the pariſhioner or aſſignee, being ſued ** -Y 
in the ſpiritual court, would have no prohibition, 
becauſe, as they held, the covenant or agreement | 
paſſed no intereſt in the tiches; and therefore for 
breach of ſuch covenant, the aſſignee had no re- | 
medy but by ation of covenant onthe deed. 

Accordingly alſo ſeveral books held, that tho? 7 Leon: 29. 
ſuch parol agreement for life, or years, be.not ſuffi- Oodd.$33, 
cient foundation for granting a prohibition, yer Pam: 377- 
ſuch ſuit in the ſpirityal- court is a breach of the 43 
contract or agreement, for which the party may 
have remedy by ation upon the caſe, upon the o/= . | I 
ſumpfit he ſhould hold diſcharged. | | 

So likewiſe it is held in ſeveral books, that tho? 1 Lev. 24. 
ſuch parol agreement to retain for life, _ or years, or" ty Fa 
be-not good By way of paſſing an intereſt ; yet if an, 2 Keb. 34: 
ation of debt be brought vpon the ſtatute 2 E. 6. ? ak 
and the agreement be pleaded, and found. for the 
defendant, that this ſhall be ſufficient to bar the 
plaintiff of the treble damages given by that ſta- 

F | 0 rw | tute ; 
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Cro., ſac. 
127. Hob. 
176. Cro. 
 Eliz. 188, 
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257. Owen 
703. 1 Lev. 
24. Raym. 
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5. Godh. 
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Latch 176. 
Noy 39. 
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cumb. 338, 
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tute; fo'if nibil debet be pleaded, and ſuch aproe; 
ment be given in evidence, it is ſufficient to ex 
cuſe the detendant from the. penalty of treble dz 


mages, . 
But the beſt opinion ſeems to be, 'thar ſuch P&- 


rol agreement with the pariſhioner himſelf for _ 


than one year 1s avoid ; and even to make 


this, ir ought not to be entered into till art the 


corn ſown, becauſe when once the corn is ſown, 
then ic is ſuppoſed to be # eſſe, and growing all 
that year; and then ſuch agreement-is-in the-na- 
ture of a ſale of a thing or chattel actually in'eſſe 


which, hke ſales of other goods and-chartels, needs 


no writing ; but if it be for more than; one year, 
then it 1s in the nature of a leaſe or grant-of the 
. parſon's. right or intereſt 1n-the tithes, which be- 


fore they are 1" eſſe confilts enly in notion; and 


therefore to bind the parſon, there ought to be x 
deed or writing; and if there be-not, he-may-ſve 
for them m the {piritual-court, and ſhall not be ticd 


up by a prohibition; and ſuch parol grant or 
agreement, for more years than one, is not only 


void for all the years after-the firſt, bur inthe 


Comp, In- 
cumb. 339. 
Latch 176. 
Noy 89. 

Godb. 374+ 


whole; for the coatrafEt being entire, muſt be void 
mn all, and ſhall not be good-and-void by parcels. 
But a diverſity ſeems to: be taken in fome-books 
between the parſon or vicar and the impropriator; 
the parſon or vicar, they ſay, may leaſe his tithes 
tor one year without deed, but the impropriator 
cannot, but it will be abſolutely void ; and 1t19 
faid to be fo ruled in Bennet and*SnelF's caſe ; andin 
the caſe of Bellamy and Balthorp, it appearing that 


the leaſe for one year by the impropriator which 


was held void, being to a ſtranger, of the tithes for 
the whole pariſh, by the oppoſition-that follows in 
faying otherwiſe it is, if it: be a leaſe of the tiches for 
a year, by the parlon himſelf, it muſt alſo be 
meant of a leaſe to a ſtranger, and not to the pa- 


riſhtoner himſelf, who ought to. pay them, and then 
CEE, % 
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it follows, that a' parſon or vicar may leaſe the 
tithesof their whole pariſh for one year to a ſtranger 
without deed, which, it ſrems, they may do not- 


withſtanding the books above mentioned, as is 


proved by conſtant praftice; for perhaps it would 
be difficult and troubleſome for the parſon himſelf 
to collect all the tithes 7 Jpecie, and it may be ſe- 
yeral of the pariſhioners will not take leaſes, or 
agree or compound for their own tithes; and there- 
fore 1f the parſon can find one who will take all 


that trouble off his hands, and leave him more at 


liberty co attend his cure, it ſeems reaſonable he 
ſhould be at liberty to ſer his tithes (as they call it) 
to ſuch perſon for that year ; and it would be-roo 
troubleſome and unreaſonable ro expe, that upon 
every ſuch yearly ſetting of his tithes, he ſhould 
be forced to be at the expence of a new and formal 
leaſe in wricing, eſpecially ſince ſuch ſetting or leaſ- 
ing 1s generally made about Eaſter, when the corn 
1s actually growing and in a good forwardneſs; and 
therefore fach ſetting or leaſing is rather a ſale of 


a chartel in effe, than a leaſing or making over of a 


thing only in potentiality or idea, and then ſuch 
fale may be good withour deed, as it would be of 
any other goods or chattels ; and why the 1impro- 


priator himſelf, ' in the like caſe, ſhould not have 


the ſame power, ſeems hard to be accounted for 
though perhaps in the caſe where this difference is 
taken, the vendee or leſſee, ſtriftly ſpeaking, 


could not juſtify in trover againſt the owner, as by 


virrue of the leaſe qua leaſe without deed : but 
quzre, if he had pleaded it as a ſale for a valuable 


conſideration, if that would not have altered the 


caſe, and made good his juſtification in taking 
"them after they were ſevered, 7 
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A parſon by parol leaſed his tithe hay to the vi- Lib ing, 
car, and the vicar paid the rent for the firſt year, s, 


bur finding that the rent was more than the tithe 
was worth, refuſed to hold the bargain any longer 


R 2 and 


Im. 423+ 
C. 


244 


Comp. In+- 
cumb. 339, 
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and being ſued in the Court of Requeſts (which 
was a court of equity), and then not pleading there 
any. notice of his refulal, and ſentence and decree 
being given for the parſon, the vicar prayed a pro- 
hibition; and it was agreed by the court, that if the 
vicar had received the profits, he was ſuable in the 
Court of Requeſts for the rent, and that if he had 
given notice of the refuſal of the bargain, he had 
been diſcharged of the rent from the time of the 
notice given, becauſe he had no remedy for the 
tithes, for that it was a void contract in law ; and 
by Dodderidge and Jones the caſe is the ſame, though 
he hath not given notice, - 

By all the caſes before mentioned, it appears how 
unſettled a point this 1s; and it 1s ſaid now to be 
the conſtant praftice of the courts at Weſtminſter 
not to grant prohibitions upon the ſuggeſtions of 
ſuch, agreements, but to leave 1t to the ſpiritual 
court to determine ; and if the party thinks him- 
ſelf there aggrieved, he may appeal; and this 
ſeems to hold ſtill, as to ſuch parol leafes under 
the term of three years; for, if they be above three 
years, then by the ſtatute of frauds and perjuries 
they are made to have the force only of leaſes at 
will ; and it under three years, yet by that ſtatute 
there mult be yearly reſerved two thirds at leaſt, of 
the full improved value of the thing demiſed, See 
ſtatute 5 Geo. 3. c. 17. 
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CH AGE. Ih 


Of the manner of paying tithes, and the ſums payable 
by the. r'ſp:fiive pariſhes in London. 


N the ſeveral ate of the 27 H. 8. c. 20. 32 H 
8. ci. 7. 2 & 4 Ed. 6.c. 13, and og & 8 W. 

c. b. 1herc is a provilo that nothing therein ſhall 
 exiend 
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extend to the city of Tondon concerning any tithe, 
offering or other eccleſiaſtical duty grown and due 
to be paid within the ſaid city ; becauſe there is an- 
other order made for the payment of tithes and 
other duties there; which order is as followeth : 
It appeareth by the records of the city of London, 
that Nzger biſhop of London in the 13 Hen. 3. made 
a conſtitution, in confirmation of an ancient cuſ- 
tom formerly. uſed time out of mind, that provi- 
fons ſhould be made for the miniſters of Londox, 
in this manner, that is to ſayg that he who paid the 
rentof 205. for his houſe wherein he dwelr, ſhould 
offer every Sunday and every Apoſtle's day whereof 
the evening was faſted, one halt-penny, and he that 
paid but 10s. rent yearly, ſhould offer but one far- 
thing; all which amounted to the proportion of 
25, 6 d. in the pound, for there were 52 Sundays, 
and eight Apoſtles days, the vigils of which were 


falted. And if it chanced that one of the Apoſl- - 


tles days fell upon a Sunday, then there was but 
one half-penny or farthing paid; ſo that ſometimes 
it tell out to be ſomewhat leſs than 2 s. 64. in' the 
pound, And it appears by the book caſes in the 
reign of Edward the Third, that the proviſion made 
for the miniſters of London was by offerings and ob- 
ventions; albeit the particulars are not aſfigned 
there, bur muſt be underſtood according to the for- 
mer ordinance made by Niger : and the payment 
of 2 5, 64. in the pound continuing until the 13 


Ric. 2. Arundel, archbiſhop of Canterbury made 


an explanation of Niger's conſtitution, and thruſt 
upon the citizens of London two and twenty more 
Saint days than were intended by the conſtitution 
made by Nzzer ; where by the offerings now amount- 
ed to the ſum of 35. 5d. in the pound. And there 
being-ſome reluctation by the citizens of London, 
pope Innocent in the 5 H, 4. granted his bull, 
whereby Arungel's explanation ' was confirmed 
which confirmation (notwithſtanding the diffe- 
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Bo. Priv. 
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rence between the miniſters and citizens | of 
London, about theſe two and twenty Saint days 
which were added to their number) pope Necholas 
alſo by his bull did .confirm in the 3+ Hen: 6, 
againſt which the citizens of, London did contend 
with ſo high a hand, that they cauſed a record to be 
made; whereby 1t might appear in future ages, 
that the order of explanation made by the archbi. 
ſhop of Canterbury was done without calling the ci- 
tizens of London unto it, of any conſent given by 
them. And it was bxanded by them as an order 
furreptitiouſly and abruptly obtained, and there- 
fore more. fit to have the name of a deſtructory 
than a declaratory order. But notwithſtanding 
this contention, the payment ſeemeth to have been 


moſt uſually made according to the rate of 3s. 56.. 


in the pound, For Lynwood, who wrote in the 
time of Hen, 6. in his Provincial Conftitutions de- 
bating the queſtion, whether the merchants and ar- 
tificers of the city of London ought to pay any 
tithes, ſheweth,; that the citizens of Zondon by an 
ancient ordinance obſerved in the ſaid city, are 
bound every Lord's day and every principal feaſt 
day, either of the apoſtles or others, whoſe vigils 
are faſted, to pay one farthing for every 10s. rent 
that they paid for their houſes wherein they dwelt. 
And in the 36 Hen. 6. there was a compoſition 
made between the citizens of London, and the mi- 
niſters, that a payment ſhould be made by the ci- 
tizens#according to the rate of 3s. 54. in the 
pound; and if any houſe were kept in the proper 
hand of the owner or were demiſed without reſerv- 
ation- of any rent; then the church-wardens of the 
parith where the houſes were, ſhould fer down a 
rate of the houſes, and according to that rate pay- 
ment ſhould be made. After which compoſition 
lo made, there was an att of common council made 
in the 14 Ed. 4. in London for the confirmation 
of the bull granted by pope Nicholas. But the ci- 
tzens of London finding, that by the common, 


laws 
r 
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laws. of gre realm, no bull of the pope, nor arbi- 
__— polition, nor act of common councib- 
d bind them) in ſuch things as concerned: their 
inheritance; they {till wreſtled: with 'the clergy 
and would nor: condeſcend: to the payment of the: 
ſaid [1 &. by the year, obtruded upon them: by the. | 
addition of the two and twenty Saint days:; where- 
ypon- there was ſubmiſſion ro the lord chancellor. 
and divers others of tlie privy council in+ the time 
of king Hex.” 8. and they made an order for the: 
yment of tithes according to the rate of 25. 9d: 
in the pound, ' which order was firſt promulgated 
by a-proclamation made, and afterwardseſtabliſhed 
by an a&t of parliament madein the 27 H.8. c. 21. in- 
titluled, ** An act for the. payment of tithes within 
the city and ſuburbs of London, until another law 
and order __ be made and pobkined for the 
fame,” 

And ten years afror chis another low and SA | 
was made by the ſtatute of the 97 H. 8.c. 12. we 
tituled, * An a& for tithes in Loxdon”) as followeth 
whereas of late time contention, ſtrife, and variance For »ppeaſ- 
hath ariſen and grown, within the city of London ins & con- 
and the liberties of the ſame, between the. parſons, conceraing 
 vicars, and curartes of the ſaid city, and the citizens **4jnibe. 


City of Lone + 


and inhabirants of the ſame, for and concerning 9on,an order 
the payment of tithes, oblations, and other duties ;,, __ 
within the ſaid city and liberties; for appeaſing <octoiten- 
whereof, a certain order and decree was made there- ys qo 
of by the moſt reverend father in God, Thomas gfe any 
archbiſhop of Canterbury, Thomas Audley, kni iobr, * drone 
lord Audley of Walden, od then lord delior of 
England, now deceaſed, and other: of the king's 

moſt honourable privy council, and alſo the king's 

letters patent, and proclamation was made thereof, 

and- direCted to the faid citizens concerning the 

ſame, whereupon it was after enacted inthe par- 

liament holden at Weſtminſter by prorogation the 
fourth day of February in the twenty-ſeventh year 


R 4 73, 608 


the commandment of the mayor of London for the 


Sincewhich, 
new conten- 
tions haye 
ariſen; and a 
reference 
having .been 
made tor” 
appeaſing 
thereof to 
divers hon- 
ourable per- 
ſons ; * 


ſhould be made by the king, and the two; and 


ing whereof, as well the ſaid parſons, vicars, and 
 curates, as the ſaid citizens and inhabitants have 
 compromitted, and put themſelves to {tand to.ſuch 
_ order and decree touching the premiſſes as ſhall be 
made by the ſaid right reverend father in God, 


: 
v 
YU 
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of the king's moſt noble' reign, .that-the citizeng 


and inhabitants of the ſame city ſhould, at Eaſter 


then next following, pay: unto the curates of the 
ſaid city and ſuburbs, all ſuch and like ſums of 
money for tithes, oblations, and other duties, as the 
ſaid citizens and inhabitants, by. the order of the 
ſaid late lord chancellor and other the king's moſt 
honourable counci), and the king's ſaid proclama- 
tion, paid or ought to have paid, by force and vir- 
rue of the ſaid order at Eaſter 1n the year 1535; 
2nd the ſame payments ſo to continue from time to 
time, until ſuch time as any, other order or Jaw 


thirty perſons by the King to be named, as well 
for the full eſtabliſhment concerning the payment 
of all tithes, oblations, and other duties: of the in- 
habitants within the ſaid city, ſuburbs, and liberties 
of the ſame, as for the making of other eccleſiaſti- 
cal laws of this realm of, England; and that every 
perſon denying to pay, as is aforeſaid, ſhould, by 


time being, be committed to-priſon, there to re- 
main until ſuch time as he ſhould have agreed with 
the curate for his ſaid tithes, oblations, and other 
duties as is aforeſaid, as in the ſaid aCt more plainly 
appeareth; ſince which act divers variances, con- 
tentions, and ftrifes aje newly riſen and grown be- 
tween the ſaid parſons; vicars, and curates, and the 
ſaid citizens and inhabitants touching the payment 
of the tithes, oblations, and other duties, by reaſon 
of certain words and terms ſpecified in the ſaid-or- 
der, which are not ſo plainly and fully ſet forth as 
is thought convenient and meet to be z for appeaſl- 


and the ſeveral other perſons here gs? 
| : ed, 
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ed, for a final end and concluſion to be had and 

made touching the. premiſles for ever z and to the 

intent to have a full peace and perfet end between. / 
the ſaid parties, his heirs 'and ſucceſſors, touching: 

the ſaid tithes, oblations, and other duties, for ever, enated that 
it is enacted, That ſuch end, order, and direQtion \J*oeee'® 
_ as ſhall be made by the fore-named archbiſhop and the ſais per- 
the ſeveral other perſons as aforeſaid, or any-ſix of rind ®- 
them, before the. firſt day of March next enſuing,; Chancery, 
concerning the payment of tithes, oblations, and ON 
other duties within the ſaid city -and the liberties prliamear, 
thereof, and inrolled of record in the high court of x bens th 
Chancery, ſhall ſtand, remain, and be as an aCt of pin ot im- 
parliament, and ſhall bind as well all citizens and yg a 
inhabitants of the ſaid city and liberties, for the Mayor or 
time being, as the ſaid parſons, vicars, curates and celler, 
their ſucceſſors for ever, according to the ecffeR, 
purport and intent of the ſaid order and decree ſo 
to be made and inrolled ; and that every perſon 
denying to pay any of his tithes, oblations, or 
other duties contrary to the Jaid decree fo to be 
made, ſhall by the commandment of the mayor of 
London for the time being and in his default or 
negligence, by the lord chancellor of England for 
the time being, be committed to priſon, there to 
remain till ſuch: time as he hath agreed with the 
curate for the ſame. 

Which decree made in purſuance hereof,” is as Decree by 
followeth, viz. 2. As touching the payment of j*i0eer- 
tithes in the city of Londen, and the liberties of 
the ſame, it is fully ordered and decreed by the 
moſt reyerend father in God, Thomas archbiſhop 
of Canterbury, primate and metropolitan of Eng- 
land, Thomas lord Wryotheſly, lord chancellor of 
England, William lord St. John, preſident of his 
. majeſty*s council, and lord great maſter of his ma- 
jeſty's houſhold, John lord Ruſſe! lord privy ſeal, 
| Edward earl of Hertford, lord great chamberlain 
of England, - Fobn yiſcount Liſle, high admiral of 


England, 


4 


That every 
Houſe, &c. 
of 109. rent 
ſhall pay. 
16d, half- 
penny ; and 
of 20s. rent 
23. 99. and 
ſo above in 
proportion, 


Houſes, &c. 
leaſed with- 
out rent by 
reaſon of 
fines, ſhall 
pay tithe aC- 
cording to 


the laſt rent, 


Wheremore 


perſons 


# 
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England, Richard Lifter, knight, chief juſtice of 
England, and Roger Cholmly, knight, chief baron 
of his majeſty's Exchequer, this twenty: fourth day 
of February in the year of our Lord 1545, accord- 
Ing to the ſtatute in ſuch caſe lately provided, that 
the citizens and inhabitants of the ſaid city and li- 
berties thereof for the time being, ſhall yearly 
without fraud or covin for ever pay their tithes ro 
the parſons, vicars, and curates of the faid city, 
and their ſucceſſors for the time being, after the 
rate hereafter following; that is to wit, of every | 
10s. rent by the year, of all houſes, ſhops, ware- 
houſes, cellars, ſtables, and every of them, with- 
in the ſaid city' and liberty thereof, 164. = and of 
every 205. rent by the year, 2s. 94. and ſo above 
the rent of 205. by the year, as ending from 105. 
to 10s. according to the rate aforeſaid, _ 

(3.) Jiem, That where any leaſe is or ſhall be 
made of any dwelling-houſe or houſes, ſhops, ware- 
houſes, cellars, or ſtables, or any'of them, by fraud 
or covin reſerving leſs rent than hath been accuf- 
tomed, or is, or where any ſuch leaſe ſhall be 
made without any rent reſerved upon the ſame by 
reaſon of any fine or income paid before hand, or 
by any other fraud or covin, in every ſuch caſe the 
tenant or farmer ſhall pay for his tithes of the 
ſame after the rate aforeſaid, according to the qua- 
lity of ſuch rents as the ſame were laſt letten for, 
without fraud or covin, before the making of ſuch 
leaſe. | N0 | | 

(4.) Item, That every owner or inheritor of any 
dwelling- houſe or houſes, ſhops, warehoufes, cel- 
lars, or ſtables, inhabiting or occupying the ſame 
himſelf, ſhall pay after ſuch rate, according to the 
quantity of ſuch yearly rent as the ſame was laſt 
letten for, without fraud or covin. {50 


(5.) Item, If aty perſon hath taken, or hereafter 


6wellin the ſhall take any meaſe or manſion-place by leaſe, 


and 
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and the taket thereof, his executor or aſſigns doth, ſonoltonty 


os ſhall inhabut in any part thereof, and hath with- 


the firſt 
taker ſhall 


in eight years laſt paſt before rhis order, or here- pay the _ 


after ſhall let out the refidue of the ſame; in fach © 
| caſe the principal farmer or farmers, or firſt raker 


or 1 "Wes thereof, their executors or aſſigns ſhall 


pay their tithes after the rate aforeſaid, according 
to the quanriry of their rent by the year. 


.-(6.) And if any perſon ſhall es divers man- 
fion-houſes, i warehouſes, cellars; or ſtables 
1n one jeaſe, and ſhall let out one or more of them, 


inhabit in the ſame, the ſaid raker and his 'exe- 
cutors or aſſigns ſhall pay their tithes after the rate 


aboveſaid, according to the quantity of the yearly 


rent of "a manſion-houſe or houſes retained in 


But one per- 
ſon taking 
divers 

houſes, &c, 


| : p " ſhall pay for 
and ſhall keep one: or more in his own hands, and 


what he re- 
tains, and 

his afſignees 
for the reſt, 


Iis own hands; and his afſignees of the reſidue 


of the ſaid manſion-houſe or houfe ſhall pay 
their tithes after the rate aboveſaid according to the 
quantity of their yearly rents. 

(7.) Hem, If fuck farmer or farmers, or his or 
their aſſigns of any manſion-houſe or houſes, ware- 
houſes, ſhops, cellars, or ſtables, hath at any time 
within eight years laſt paſt, or ſhall hereafter let 
over all the ſaid manfion-houſe or houſes contained 
in his or their leaſe to one or more perſons, the 
inhabitants, leſſees, or occupiers thereof, ſhall pay 
their tithes after the rate of ſuch rents as the inha- 
bitants, lefſees, or occupiers, and their aſſigns have 
been or ſhall be charged withal, without fraud or 
covin, 

(8.) Item, If any dwelling-houſe within eight 
years laſt paſt, was or hereafter ſhall be converted 
into a warehouſe, ſtorehouſe, or ſuch like, or if a 
warehouſe, ftorehouſe, or ſuch like, within the 
ſaid: erght years, was or hereafter ſhall be converted 

into a dwelling-houſe, the occupier thereof ſhall 


pay tithes for the ſame after the rate above de- 
elared of manſion-houſe rents. 


(9.) Item, 


Houſes, &c. 
being vaited 
or divided, * 
ſhall pay ac- 
cording to 
the accuſ- 
tomed 


proportion. 


And ſo alſo. 
if converte& 
to otheruſes. 
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Where im- - (g.) Item, That where any perſon ſhall demiſe 


mRoT.. Ing Uychouſe or brewhouſe, with. implements con, 
are let with yenient or necelary tor dying or brewing, re- 
of any king, (Erving a rent upon the ſame, as well in reſpe& of 
the third ſuch implements as in reſpect of ſuch dyehoule or 
be abated, brewhouſe, the tenant fhall pay his tithes after 
ſuch rate as is aboveſaid, the third penny abated; 
andevery principal houſe or houſes, with key or wharf 
having any crane. or gibbet belonging to the ſame, 
ſhall pay after the like rate of their rents as is afore- 
ſaid, the third penny abated, and other wharfs be- 
longing to houles having no crane or gibbet, ſhall 
pay for tithes as ſhall be paid tor manſion- houſes 

in form aforeſaid. " 
But ſhops, (10+) Jtem, That where anymanſion- houſe, witha 
yards, &. ſhop, ſtable, warehouſe, wharf with crane, timber- 
pelng une yard, teinter-yard, or garden belonging to the ſame, 
ſhall paythe or as parcel of the ſame, is or ſhall be occupied to- 
ſevered om gether, if the ſame be hereafter ſevered or divided, 
ie, or at any time within eight years laſt paſt were ſe- 
vered or divided ; then the farmers or occupiers 
thereof ſhall pay ſuch tithes as is above ſaid, for 
ſuch ſhops, ſtables, warehouſes, wharf with. crane, 
timber-yard, teinter-yard, or garden aforeſaid, fo 
ſevered or divided, after the rate of their ſeveral 
rerits thereupon reſerved, 
SS (11.) {tem, That the ſaid citizens and inhabi- 
Roger on tants ſhall pay their tithes quarterly ; ; that isto ſay, 
terly, at.the Feait of Eaſter, the Nativity of St. John Bap- 
tift, the Feaſt of Sr. Michael the Archangel, and me 
Nativity of our Lord, by even portions. 
(12-) {tem, That every houſeholder paying 10s. 
rent, or above, ſhall for him- or herſelf be dil- 
charged of their four offering days ; but his wife, 
children, fervants, or other of their family taking 
their rights of the church at Zafter, ſhall pay 2.5, 


for their tour offering days yearly. 


(13.) Pro- 
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(1g.) Provided always, and it is decreed, that if Any bouſe 
any houſe, which hath been or hereafcer ſhall be bore, being 
letten for 10 s. rent by the year; or more, be or {et intoſmall 


parcels,tithe ' 


hath been. at any time within eight years laſt paſt, {al be paia, 

or hereafter ſhall be divided. and leafed into ſmall cording to 
k | that rate; by 

parcels or members, yielding leſs yearly rent than the owner oe | 

105. by the year -the owner,; if he ſhall dwell-in pineal. 

any part of ſuch-hovſe, or elſe the principal leſſee 

(if the owner do not dwell in ſome part of -the 

ſame) ſhall pay for the- tithes after ſuch rate of 

rent as the ſame houſe was accuſtomed to be letten 

for before ſuch diviſion or dividing into parts or 

members, and-the under farmers and lefſees to be 

diſcharged of all tithes for ſuch ſmall parcels, parts, 

or members, rented at leſs yearly rent than 1os. by 

the year, without fraud or covin, paying 24. a-piece 

yearly. for four offering days. 4 

 (14,) Provided alway, and it is decreed, that Garyens, for 

for ſuch gardens as appertain not to any manſion- pleaſure, 

houſe, and which any perſon holdeth in his hands rk. Gong 

for pleaſure, or-to his own uſe; the perſon hold. pibervie, if 

ing the ſame ſhall pay no tithes for the ſame; but  ** * 

if any perſon which ſhall hold any ſuch garden, 

containing half an acre or more, ſhall make any 

yearly profit thereof by way of ſale, he ſhall pay 

tithes for the ſame after ſuch rate of his rent as is 

herein firſt above ſpecified. 

(15.) Provided alſo, that if any ſuch gardens Ano ifdi- 
now being of the quantity of half an acre, Or lev quaui- 
more, be hereafter by fraud or covin divided into ** 
leſs quantities, then to pay according to the rate 
aboveſaid. abs 105 $040 Tr 

(16.) Provided always, that this decree ſhall This decree 
not extend to the houles of great men or noblemen Al not ex- 
or noblewomen, kept in their own hands, and not houſes of | 
letten for any rent, which in times paſt have paid an car 
no tithes, ſo long as they ſhall ſo continue unletten ; balls. 
nor to any halls of crafts or companies, {0 long -- 
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they be kept unletten, fo that the ſame halls in time 
| have not uſed to pay any tithes, 


Nortoheas, (47+) Provided always, and it" is decreed, that 
ables, &c. this preſent order and decree ſhall not in any wiſe 
atintt, an! extend to bind or charge any ſheds, ſtables, cellars, 
not paid timber-yards, nor teinter-yards, which were never 
tithes parcel of any dwelling-houſe, nor belonging to any 
dwelling-houſe, ye: Jong been accuſtomed 40 pay 
any tithes ; but that the ſaid citizens and inhabi- 
tants ſhall thereof be quit of payment of any tithes, 

as it hath been uſed and accuſtomed. 
Whereleſs (418.) Provided alſo, and it 1s decreed, that 


than the where Jeſs ſum than after ſixteen pence -halfpenny 


254 


aforeſaid 
rates hath 4 the 10s. rent, or leſs than 25. 9d. in the 205, 


book OY, rent, hath been accuſtomed to be paid for tithes; 
leſs ſhall 4n ſuch places the ſaid citizens and 10habitants ſhall 


continue 


to be paid, Pay but only after ſuch rate 2s hath been woo 
___ romed. 

Altcontro. (479-) {tem, Ir is alſo decreed, that if any Vari 
verſies ſhall ance, controverſy or trite ſhall ariſe -in -the aid 
pe pong ang city for non-payment of any tithes ar if any vari- 
lord mayor. AnCce or doubt ſhall ariſe upon the true 'knowledge 
_ or diviſion of any rent or tithes within the liberties 
of -the ſaid city, or of any extent of aſſeſſment 
thereof; or if any doubt ariſe upon any other thing 
. contained within this decree; then-upon complaint 
made by the party grieved to the mayor-of the city 
of London for the time being, the ſaid mayor bythe 
the advice of counſel] ſhall-call the parties before 
him, and-make a final end in the ſame with coſts to 
'be awarded by the diſcretion of the ſaid-mayor and 
his aſſiſtants, according to the intent and-puyport of 

this preſent decree. 
0: Gf te (20.) And it the mayor ſhall not make an end 
ſaid mayor thereof within two months after complaint to him 
twomonibs) Made; Or if any of the ſaid parties find themſelves 
Bo Go aggrieved, the lord chancellor of England for the 
= time being, upon complaint to him mage, within 
three months then next following, ſhall make an 


end 
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end in the ſame with ſuch coſts to be awarded: asſhall 
be thought-convenient, according tothe intent and 
purport of the ſaid decree.  * 

(2x.) Provided always, that if any perſon take 
any tenement for a leſs rent than it was accuſtomed 
to be letten for, by reafon of great ruin-or decay, 
burning or ſuch like :occaſions or misfortunes; 
ſuch perſon, his-execurors or aſſigns, ſhallipay tithes 
only after the rate-of the rent reſerved in his leaſe, 
and none otherwiſe, as long as the ſame leaſe ſhall 
endure. 

Of every 10s. rent by: te gat] See ſeat 2. of the 
foregoing:decree. It was reſolved in the caſe -of 
Dr. Meadbouſe againſt Dr. Taylor, that a rent for 
halfayear, and atterwards for another half year, is 
yearly-rent, ora rent by the year withtnithe-meaning 
of this decree. Noy 440. Gibſ. Cid. 1221. 

Of all houſes] In'the- caſe-of Green and Piper, £. 
34 Eliz. it was ſuggeſted, in order:to hinder the 
granting of a-conſultation, that-che houſe belonge: 
to a, priory which was diſcharged of tithes by bull. 
But the court replied, that by the common law 
houſes paid no tithes; and the right-in-the preſenc 
caſe ſubliſting immediately upon this ſtature, which 
lays them upon every houſe, no exemption ſhall be 
allowed but toſuch houſes as are ſpecially exempted 
by the ſtatute itſelf. Cro. Eliz. 276. Mo. 912. Gib/. 
Cod. 32214. _ | 

'By reaſon of any fine or income paid beforehand, or 
by any other fraud or covin} See ſe, 3. of the cid 
decree. M. 5 Fa. between Skidmore: and Eire-plain- 
tiffs in the prohibition againſt Bel? parſon of St. 
Michael Queenbithe in London. The caſe was this : 
the ſaid parſon libelled before the .chancellor of 
London for the tithes of an houſe called the 
Boar's Head in Bread-ftreet inthe ſaid pariſh, the 
ancient farm rent whereof was 5/. at the time 
of the ſaid decree and after; and that.of late a new 
leaſe was:made of the faid houſe, rendering.the _ 


by reaſon of 


room. to 


_  — ——  — _— _— 
= 
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of ;7. a year, and over that a great income or fine 
which was covenanted and agreed to be paid yearly 


at the fame day ; that the rent was paid as a ſum 
in groſs, and that ſo much rent might have been re- 


| ſerved for the ſaid houſe, as the rent referved and 


the ſum in groſs amounted unto ; which reſerva. 
tion and covenant were made to defraud the faid 
Parſon of the tithes of the true rent of the ſaid 
houſe, which to him did appertain by the purport 
and true intention of the laid decree; and in this 
caſe four points were reſolved by the court. 1. If 
ſo much rent be referved, as was accuſtomed to be 
paid at the making of the ſaid decree (whatſoever 


fine or income be paid), that the parſon can aver 


no covin; for the words of the decree be, © Where 
any leaſe is or ſhall he made of any dwelling-houſe 
by fraud or covin in reſerving leſs rent than hath 
been accuſtomed :” ſo as if the accuſtomed rent 
be reſerved, no fraud can be alledged; for the 
fraud by the decree is, when leſſer rent than was 
then accuſtomed to be paid 1s reſerved, or if no 
rent at all be reſerved, for then tithe ſhall be paid 
according to the rent that then was laſt before re- 
ſerved to be paid, ſo as the decree conſiſteth upon 
four points ; firſt, where the accuſtomed rent was 
reſerved ; ſecondly, where the rent was increaſed, 
then the tithes ſhould be paid according to the 
whole rent; thirdly, where leſſer rent was relerv- 
ed; and fourthly, where no rent was reſerved, 


\ bur had been formerly reſerved. And this a& and 
decree were very beneficial for the clergy of Lon- 


din, in; reſpect of that which they had before. And 
the defendant in his libel confeſſeth, that the ac- 
cultomed rent was reſerved; and therefore no 
cauſe of ſuit. 2. It was reſolved, That as to ſuch 
houſes 'as were never letten to farm, but inhabited 
by the owner, this is caſus omiſſus, and ſhall pay no 
tithes: by force of the decree. 3. It was reſolved, 


that where the decree ſaith, * Where no rent 1s re- 
ſerved 
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ſerved by reaſon of any fine or income paid before-_ 
hand :” albeit no fine or income. be paid- in that 
caſe, yert.if no rent. be reſerved, the. parſon ſhall 
have his tithes according to the decree; for that is 
put but. for an. example or cauſe, why. no. rent is 
reſerved; and whether any fine or income. were paid 
or no, is. not, material as to the parſon. 4. It was 
reſolved, That the parſon could nat ſue for the 
faid tithes in the eccleſiaſtical court; for that the 
at and decree that raiſed and. gave theſe kind of 
tithes, did limit and appoint how and before whom 
the ſame ſhould be ſued for, and did appoint new 
and ſpecial judges to hear and determine the ſame; 
and in the end it was awarded that the Prohibition 
ſhould ſtand... 2 nfs. 660. 

Upon complaint made] See ſe#. 19. of the forego- 
ing decree.. In the aforeſaid caſe of Dr. Meadhouſe 
and Dr. T, aylor, 1t was held by the court, that the 
complaint ought to be in writing (and not by word 
of mouth ' only), in nature of a monſtrans de dro, 
declaring all the tixle. Noey 130. Gib/. Cod. 1223. 

To the mayer] Purſuant to .the aforeſaid caſe of 
Skidmore and Eire, diverſe prohibitions have been 
granted (when tithes, were ſued for -upon. this ſta- 
tute) to the eccleſiaſtical court. But when it was. 
pleaded. in the year 1658, that the right of tithes, 
upon the foundation of this act, could not be cog- 
nizable in the Exchequer, by reaſon of the provi- 
ſion therein made for determining of all controver- 
lies before the lord mayor or lord chancellor; it was 
held clearly by the barons, that the court of Ex- 
chequer had juriſdition in the cauſe, becauſe the 
a& had no negative words in it, Upon which I 
ſhall only obſerve, ſays Dr. Gibſon, ba if affirma- 
tive words will not exclude the temporal court, it 
may be hard to find a good reaſon, why, according 
to the foregoing judgments, they ſhould exclude 
the (piriruat court, a: 1223... Sy 
| 
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Tithe of — Bill for tithe of houſes not within the city of Loy. 
you's in Jon, and ſo not within the ſtatute 35 Hen, 8. Itwas 
| admitted by the plaintiff, that this demand waz 
againſt common right, and he did not alledge this 
payment to be either by cuſtom or preſcription, 
bot that this was the only proviſion for St. Saviour's, 
Southwark, 1n right of which church the plaintiff 
claimed : it was proved that the hovſes in the pa- 
riſh had, ſince the year 1653, generally paid twelye 
ſhillings per annum; but no proof that the defen- 
dant's houſe had paid for twenty-five years, but by 
one fingle witneſs ; yet the court decreed an ar- 
' count without direfting an flue. Bunb. Rep. 102, 

Hil. 1721. Pocock v. Titmarſh. 
Fitheof Bill by the vicar of Cripplegate for two ſhillings 
Lendon, and nine pence per pound, according to' the rent 
T-mncat' of the houſes, purſuant to the decree and ſta- 
ſet up againſt tute 27 Hen. 8. and to ſupport the juriſdiction 
x: of this court (the ſtatute giving power to the 
lord mayor of. London to determine, Wc.) The 
following caſes were cited, Hard. 116, 2 If. 
660. Lt. Rep. 102, 141. Degge 351. Watſon 
2387. Cro. Car. 596. Hob. 11. Several inſtances 
were given, where the two ſhillings and nine pence 
- per pound had been decreed, as the caſe of St. Bride's, 
Townley v. Wilſon, Mich. 1105; Sawyer v. Mont- 
"ford, 1694; Grant v. Cannon, Mich. 5 W. & 
M. Sheffield v. Serjeant, 1658; St. Stwithmw's, 
Humfreville v. Plumſted; Aldgate pariſh, 21 Car. 
'7. But the difficulty in this cafe was, that here 
appeared to have been paid from time to time ſe- 
veral payments, as ten ſhillings for T.'s houſe, fix 
ſhillings for Borketi”s, and four ſhillings for }bi- 
 cett's, and the charges in the vicar's *books ap- 
peared to be the ſame, though in ſome of them 
the payments ſometimes varied, arid the right of 
the vicar cannot be deſtroyed, but by an uniform, 
. conſtant-payment. .(See the ſtatute.) This O_ 
es Sos - thing 


thing of great conſequence, the court took time to 
conlider'of this decree. © wat 
In Michaelmas term, OF. 26, 1722, the court 
gave judgment : Baron Price ; Thar there ought 
to be a general decree for'the plaintiff; Moun- 
zague, Page and Gilbert directed an ifſue to try 
wherher there had been ſuch cuſtomary payments, 
as was ſet up by defendants; and a verdict was * 
for the defendants. From this decree Dr, Ben- 
net appealed, and the decree was confirmed. Bunb. 
106, 107. Paſch. 1922, DoQtor Bennett v. Trep- 
3 & fa nx | We: 
* An iſſue was direfted in this cauſe, to try whe- Books of 
ther there had been any variation in the payment tors produces 
of tithes, or ſums of money in lieu of them, for »e0n wialof 
houſesin London, according to the ſtatute 37 Hey. 8. whaheriny 
It was now moved, that the plaintiff ſhould pro. prion | 
duce at the trial the books of the former reors; to ſums paid 
and although it was objeted, that theſe were pro- {*rithe: of 
perly private books, and the plaintiffs own evi- London. 
dence, yet as they had before been produced at the 
hearing of the cauſe, and as the iſſue to be tried 
is to inform the conſcience of tae court, the jury 
ought to have all the lights the court can give them: 
ſo per curiam, the plaintiff was ordered to produce 
theſe books at the trial. Bunb. 143. Hil. 1723. 
Dr. Bennet v. Treppas & aP Soar | 

After all, notwithſtanding the ſettlement by the 
aforeſaid decree, divers preſcriptions for the pay- 
ment of leſſer rates than the parſons might require 
by the ſaid ſettlement, (as to pay 10s. for the tithe 
of an houſe, although the rent thereof was 40. 
a year or more), have been gained and allowed. 
But upon the occaſion of the fire of London in the 
year 1666, as to the churches and houſes thereby 
conſumed, another ſtatute was made; namely the 
22 & 23 C. 2. c. 15. (intitled, An a for the bet- 
ter ſettlement of the maintenance of the parſons, 
as "IP O2 ___ vicary, 
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vicars, and curates, in the pariſhes of the city of 


Londen), which is as follows : ++ Whereas the tithes 

, in the city of London, were levied and paid, with 
* great inequality, and are, ſince. the Jate dreadful 
« fire there, in the rebuilding of the ſame, by tak- 
, © ing away ſome houſes, altering the foundation 
« of many, and the newereRing of others, ſo dif- 
« ordered, that in _caſe they ſhould not for the 
« time to come be reduced to a certainty, many 
« controverſies and ſuits of law might thence 
<« ariſe; it is therefore-enacted, that the annual cer- 
<«- tain tithes of the pariſhes within the ſaid city 
« and liberties thereof, whoſe churches have been 


« demoliſhed, or in part conſumed in the late fire, 
* and which {aid pariſhes, by virtue of an aCt of 


<« this preſent parliament, remain and continue 
<« fingle, as heretofore they were, or are by the 
« ſaid act annexed or united into one pariſh re- 


& ſpectively, ſhall be as followeth : 


that is to ſay, 


« the annual certain tithes, or ſum. of money in 


« lieu of tithes; ”of - 


The pariſh of Alhallows, Lombard-ſtreet 
vt, Bartholomew, Exchange ——_—_— 
St. Bridget, alias Brides 
St. Bennet Finck 
8c, Michael, Crooked- ane _ 
St, Chriſtopher | — _ 
' _ St. Dionis Backchurch ——— 
St, Dunſtan in the Faſt —— 
Sr. James, Garlick-hythe 
St. Michael, Cornhill 
St, Michael, Baſſiſhaw ——-—— 
Bb. Margaret, Lothbury 
St. Mary, Aldermanbury — — 
. St, Martin, Ludgate 
St, Peter, Cornhill 
St. Stephen, 'Coleman-ſtreet —— —— 
St, Sepulchre ——— — - 


. 
— 


I — 
om > > —— 


= —— — 
CI —_——_ 
9 — 
> — 


—_— 


% 


110. 


100 
I20 


169 


100 
120 
I20 


2CO. 


I OO 
I 40 
I32 
Io0 
I50 


160 


I10 
T IO 
200 


St, Al 


ba) 
. 
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' 
St.  Atkations; Drpadthioen and St. youu tis 


Evangehſt —— 
Alhallows the Great and  Atbetiows i they, 
Leſs — ana ns ens * 


St. Alban, Woodſtreer, and St, "IyRy 176: 


Silver-ſtreet - 
St. Anneand Agnes, and S. JohnZachary 140 


St, Auguſtine, and St. Faith —— —— 172 


St. Andrew Wardrobe, and St. Anne, ; 
_ Black-friars — — — — , — c 40 
St. Antholin, -and St. John Baptiſt I20 


St. Bennet, Grace-church, and St. yo F 
140 


nard, Eaſt-cheap — — — —\f' 
St. Benner, Paul's wharf, and St. Peter's, 3 
__ Pavl's wharf — f 100 
Chriſt-church, and St. Leonard, Foſter-lane-200 


St. Edmund the King, and Sr. i hes on 


St. George, Botolph-lane, and St. wy 180 s 


tolph, Billingſlate — — — — 
Lawrence Jury, and St. as. arms Milk- L 12 "H 
 fireet- — = —— —  — — £ 
St. Magnus, and St. Margaret, New Fiſh- 0 

ſfreet — — —— — ——_ 


St, Michael Royal, and St. Martin Vintry 1 140 


St, Matthew, Friday-ſtreet, and St. Pererq |, 
Cheap — — — — '—— : "vi 

St, Margaret Pattons, and St. Gabriel Fen- $7 
church — — — —= —— — 

St, Mary at Hill, andSt. Andrew Hubbard 200 


St, Mary Woolnoth, and St. Mary ties 6 FR: 


Church —— — — — — 
St, Clement Eaſtcheap, ai St, Martin 
Orgars 
dt, Mary Ab-church, and St. Lawns 
Pountney —- - 
'St. Mary Aldermary, and St, Thomas 0 
Aol! adn] bln >< 51k Ag I5 
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a, 


St. Mary le Bow, St. Pancras, Soper-lane, 

and Alhallows, Honey-lane ——— {200 Y 
. Sr. Mildred Poultry, and'St. Mary 'Cole- 

. church 
St. Michael, Wood-ſtreet, and St. Mary. | 
Staining — —— —— PRIN 4. 100 


St. Mildred, Bread-ſtreet, and St, Marge w "© 


6 es Mad. ne. 


ret Moſes — — — — 3} 
St. Michael, 'Queenhithe, and Trinity 160 © 
St. Magdalen, Old Fiſh-ſtreet, and St. 

Githory — | <aw {one een! ne, nn 2 
St. Mary Somerſet, and St. Mary Moun- q _ 

_thaw — — — — — =— 1 Joy 
St. Nicholas, Cole- abbey, and St. Nicho- 

les: Dilaves a oo nn en av, 0 
St. Olave, Jewry, and St. Martin, Iron- FIRE 

monger-lane ——  ——— 4 
St. Stephen, Walbrook, and St. — 

_ Sheerhogg — — — — — $100 
St, Swythin, and St. May Bothaw —— 140 0 


St, Vedalſt alias Fofter' s, and St. BMichar! 10, 0" OEp 


$28, 3. Which We f ſums of money to be 
paid in heu of tithes within the ſaid reſpeive pa- 
riſhes, andaſleſſed as herein after is directed, ſhall be 
_the reſpective certain actual annual maintenance 
(over and above glebes and perquilites, gifts and 
bequeſts, to the reſpective parſon, vicar, and curate 
of any pariſh for the time being, or to their ſuc- 
 ceſſors reſpeQively, or to others for their uſe) of 
the ſaid reſpeCtive parſons, vicar, and curates, who 
ſhall be legally inſtituted, induted, and admitted 
into the reſpeCtive pariſhes aforeſaid. 

Seft. 4, 5, 6, 7. And for the more equal levy- 
ing of the fame upon the ſeveral houſes, buildings, 
and other hereditaments within the reſpeCtive pa- 

Tiſhes, aſſeſſments were ordered to-be made before 


Ju 
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July 24, 1671, upon all houſes, ſhops, warehouſes, . 
and cellars, wharfs, keys, cranes, water-houſes, . 
tofts of ground (remaining unbuilc) and all other 
hereditaments whatſoever (except parſonage and. 
vicarage houſes,) the whole reſpeCtive ſum by this 
at appointed, or ſo much of it as is more than 
what each impropriator is by this a& injoined tg 


allow. 


Se. 8. And three tranſcripts of the afſeFments. 


were to be made; one to be depoſited amongſt 
the records of the city, another in- the regiſtry 


of the biſhop of London, and another in. the pa-. 
riſh veſtry reſpeRively, for a perpetual memoxia: 


Se. 9. The ſums aſleſſed to be paid to the re- 


ſpeQive parſons, vicars, and curates, at the four 
moſt uſual feaſts, to wit, at the Annunciation of 
the Bleſſed Virgin, the Nativity of St, Jobs Baptiſt, 
the feaſt of St. Michael the Archangel, and the 
Nativity of our Rlefled Saviour, or within fourteen 
days after each of the feaſts aforeſaid, by equal 
payments ; the reſpeQtive payments thereof to be- 
gin and commence only from ſuch time. as the in- 
cumbent ſhall begia to officiate or preach as incum- 
bent. | | TS 

$23. 10. Impropriators ſhall pay what bona fide 
they have uſed and ought to pay to the reſpeive 
incumbents at any time before the ſaid late fire 
the ſame to be computed as part of the maintenance 
_ of ſuch incumbent. eh”; 

$23. 11. And if any inhabitant ſhall refuſe or 
negle& to.pay the iacumbenc the ſum appointed 
by him to be paid, (the ſame being lawfully de- 


manded upon the premiſes 3) it ſhall be lawful for 


the lord mayor, upon oath to be made; before him 
of ſuck refuſal or negle&t, to grant out warrants for 
the officer or perſon appointed. to colle& the ſame, 
with the aGiſtance of a conſtable, -in the day time, 


tolevy the ſame by — and ſale of the ggods of 
DR EY the 
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the party ſo refuſing or negleCting;- reſtoring to 
the owner the overplus. over and above the aid 
arrears, and the reaſonable charges of making ſuch 
diſtreſs. 
- Set. 12. And if the lord mayor ſhall refuſe or 
negle&t to execute any of the powers to him given 


by this act ; it ſhall be Jawtul for the lord chan- 


cellor or lord keeper, or two or more of the barons 
of the Exchequer, by warrant under their hands 
and ſeals reſpectively, to do and perform what the. 
ſaid lord mayor might or ought to have done in the 
pretniſes. 

Se. 14. Provided that no court or judge, ec- 
cleſiaſtical or temporal, ſhall hold plea of or for 
any the ſum or ſums of money due and owing, or 
to be paid by virtue of chis aft; other than the 


; perſons hereby authorized to have cognizance there- 


of : nor ſhall it be lawful to or for any parſon, vi- 


car, curate, or incumbent, to convene or ſue any 


perſon aſſeſſed as aforeſaid, and refuſing or neg- 
lefting to pay the ſame, in any court or courts, or 


| before any judge or judges, other than what are 


authorized and appointed by this a&t for the hear- 
ing and determining of the ſame, in manner afore- 
ſaid. 

SeZ. 15. Provided alſo, that it hall be lawful 
for the Cd and minor canons of $7, Paul's, 
parſons and proprietors of the reCtory of the pariſh 
of St. Gregory aforeſaid, to receive and enjoy all 
tithes, oblations, and duties, ariſing or growing 
que within the ſaid pariſh, in as large and beneficial 
manner as formerly they have or lawfully might 
have done. 

And for the better recovering the ſums of money 
which ſhall be due according to the direCtions of 
this aft, ahd for the levying of arrears where the 


, occupier removes from the premiſes, or the houſes 


have ſtood empty, a decree was madeain the year 


270 3, by Harcourt lord chancellor, aſſiſted by the 


| barons 
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barons Bury and Price, in the caſe of Savage and 


Woed, clerks, againſt Harding on others. Shaw' of 


Par. L. 45. 


| The ſtatutes concerning building fifty new 


churches in or near London and Weſtminſter, and 
providing for the miniſters thereof, are as follow: 

- Stat. g. Ain. cap. 22. ſe. 2. The money arifing 
by the duty on coals imported'into the Thames, of 


25. per chaldron from 14th May 1716, and 3s. till 


28th September 1724, 1s to be paid into the Exche- 
quer, and. appropriated for. - building fifty new 
churches, of ftone and other materials, with towers 


or ſteeples to each, and for- purchaſing fires of 


churches and church-yards, and burying places, in 
or near London and Weſtminſter, and for making 
ſuch chapels, as are capable thereof, pariſh churches; 
and for purchaſing houſes for miniſters, and for ap- 
plying 4000 /. per an. out of the ſaid duties, to- 
wards repairing the collegiate church of St. Peter 
Weſtminſter, and 6000 /. per ann. towards the finiſh- 
ing Greenwich . hoſpital. 

S:8. 3. There ſhall befifty churches built, where- 
of one ſhall be in the pariſh of Greenwich. 


See. 4+ Chapels already built, if fir, may be con- 


verted into pariſh churches. 

$28. 5. The queen, by letters patent, may nomi- 
nate commiſſioners, who ſhall inform themſelves in 
what pariſhes the new churches are moſt neceſſary to 
be built, and of proper places to build them, and 
of church-yards and burying places to be bought z 
and ſhall limit the diſtin& pariſhes, &c. 


Stat. 10. Ann. c. 11. ſet. 1. The commiſſioners _ 
for fifty new churches, or any five of them, are re- 
quired to meet as often as they ſhall have occaſion, 


for building fifty new churches. 

 Sef.2. The commiſſioners may purchaſe lands, 
Etc. as they ſhall think proper- for the ſaid new 
churches, and for churelFyands;” and for Mjiiſers 
houſes, 


$8. 
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Sef?. 3. Fhe lands ſo purchaſed ſhall be conveyed 
to five or more of the commiſſioners and their hes. 
and they are to cauſe the churches to be builr, and 
chapels already built to be made pariſh churches, 
and to provide houſes for miniſters ; and church- 


yards to be made and incloſed. 


_ Seft. 4. They may provide more than one ceme- 
tery for any new pariſh church, and without the 
bounds of the pariſh; and the ground purchaſed for 
that purpoſe ſhall be taken as part of the pariſh, af- 
ter the purchaſe and conſecration thereof, and ſhall 
be diſcharged from any rates to the other pariſh out 
of which it was taken. 

Se: 7. The trealury may ive « out of the mo- 
ney ariling by virtue of this or the former a& 
9 Anne, c. 22, ſuch ſums as five of the commiſſio- 
ners ſhall think neceſſary for purchaſing lands, &, 
which money. ſhall be paid ro ſuch perſon as the 
crown ſhall appoint treaſurer thereof, not being 
a commiſſioner z and ſhall be accounted for by ſuch 
treaſurer, and diſburſed according to ſuch orders 
as he ſhall receive from the commiſſioners far the' 
ſaid uſes; fuch treaſurer to be accountable to the 
Exchequer, and to giye ſecurity approved of by the 
treaſury. 

_ 628.8. The commiſſioners may, by a parchment 
writing 1inrolled in chancery, aſcertain the bounds 
of the ſite of each new church, and miniſter's 
houſe and church-yard, and alſo the diſtrict of each 
pariſh for every new church; and after the inrol- 
ment of ſuch.writing and conſecration of the church, 
ſuchdiſtrict ſhall be adiſtin pariſh, except touching 
rates, relief for the poor, and rates for the highways. 

Se. 9. The commiſſioners may, by writing 1n- 
rolled in chancery, take a part of any of the large 
pariſhes in and about London and Weſiminſeer, where 
any new church ſhall be made, and unite the ſame 
to any other leſſer pariſh next adjoining,. lives a 
church is already buitt. 


Se. 
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| $88. 10. There ſhall be a-reQtor. in every- new 
church, and where there is a morning. preacher in 
any chapel which ſhall be controyerted into a,pariſh 
church, ſuch preacher ſhall, after the conſecration, 
be the firſt rector, without any admiſſion, inſtitu- 
tion, or induction, and in every other new church, 
the firſt rector ſhall be appointed by..the queen 
and he and his ſucceſſors are incorporated, and ſhall 
be called the rector of ſuch new church, by the 
name that ſhall be-given to it in the act. of conſe- 
cration; and the freehold of the new church, &c. 
ſhall be in him arid his ſucceſſors ; and he and they 
may purchaſe lands, not exceeding the yearly value 
of 2Qo!l. for each church. 
_ . $e8. 11, The commiſſioners may enquire of the 
right of patronage, &c. of any church trom which 
any part ſhall be taken as aforeſaid, and -treat with 
the perſon who hath the right, for the "dividing 
ſuch pariſh, and the tithes and dues thereunto be- 
longing, to take effect after the firſt voidance, and for 
ſettling the right of patronage of each new church, 
SeB. 12. Such ſettlement ſhall bind infants, 6c. 
See. 14. Until ſuch ſettlement can be made of the 
right of patronage in every new pariſh, the crown 
ſhall preſent upon any avoidance, 
 _ Se8t. 15. The reQors of every new church (ex- 
cept the preſent preacher in a chape]) ſhall be-pre- 
ſented, inſtituted, collated, and induced, as other 
reQors are; and they and the churchwardens ſhall 
be ſubje& to the ordinary, 
$28. 16: This act ſhall not deprive the ſucceſſors 
of the reors or vicars of the pariſh churches, out 
of which any part ſhall be taken, of any tithes, or 
Other profits, until ſuch agreement for dividing the 
pariſh be made and inrolled, 
$28. 17. This a ſhall not prejudice any propri- 
etor of a chapel made a pariſh church, or his in- 


tereſt in any pews, without his conſent under hand 
and ſeal. 


| Sea, 
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_ $28. 18. If any'proprietor ſhall ſell his intereſt in 
a a pew in any chapel, it ſhall be ſold only to an inha- 
bitantof the pariſh. ' 

Se. 19. The firſt church-wardeas; overſeers of | 
the poor, and ſurveyors, and other pariſh officers, 
of every new pariſh, ſhall be eleEted by the com- 
miſoners, out of the inhabitants, within a month 
after the conſecration of the church ; and all ſuc- 
ceeding pariſh officers ſhall be choſen and ſworn 
yearly in every new pariſh, according to law. 

- $28. 20. The commiſſioners, with the conſent of 
the ordinary, may, by-writing inrolled in chancery, 
name a number of the inhabitants of each new pa- 
riſh to be veſtrymen, who ſhall have the ſame power 
as the veſtrymen of the pariſh out of which the new 
Pariſh is taken; and if there are no ſelect veſtrymen 

in that pariſh, then as the veſtrymen of the pariſh of 
St. Martin in the Fields in Middleſex now have ; and 
upon the death or removal, &'c. of any veſtryman, 
the reſt may chuſe another, being an inhabitant and 
houſholder. 

Se. 21. All parochial cuſtoms, &:. uſed in any 
pariſh ſhall, notwithſtanding ſuch diviſion, continue 
in both pariſhes. 

See. 22. The commiſſioners, with the conſent of 
_ the miniſters, churchwardens and overſeers of the 
Poor, and of the veſtry, or of twenty of the princi- 
pal inhabitants where there is no ſeleCt veſtry, from 
which pariſh any part ſhall be raken, and ofthe pariſh 
to which it ſhall be appointed, or elle the reſpective 
miniſters, pariſh officers, veſtrymen or principal in- 
habitants, with conſent of the ordinary, by writing 
inrolled in chancery, may make a perpetual diviſion 
of ſuch pariſhes as to church rates, the poor, high- 
ways, and other-pariſh rates ; and may ſettle any an- 
nual ſum, or conſideration in refpe&t thereof,-or for 
5h equality of ſuch diviſion. 


. Sed. 
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Se. 23. Until ſuch agreement ſhall bemade,'the 
pariſh rates ſhall be aſſeſſed and. levied through all 
parts. which belong to ſuch preſent, pariſh. _, 

S:3. 24. The pariſh officers, with the veſtry or 
principal nbapitgwol each pariſh, may meet eve- 
ry. year on Txeſday in Eaſter. week, or oftner, upon 
notice given on the Sunday before, and after-morn- 
ing ſervice aſſeſs the rates. for the poor,” &c; and 
other pariſh rates, and apportion-the ſaid rates up- 
on every part of ſuch, preſent. pariſh ſo divided; 
which rates ſhall be aſſeſſed and colle&ted in each 
diſtrict by the proper officers, who ſhall diſtribute 
the rates in reaſonable proportions-for every diſtrict, 


for the relief of. the poor, aL and other. Pr 
rates within ſuch-diftrict. 


Sea. 25. When ſuch yearly agreements ſhall not 


be made for diſtributing ſuch rates, .the pariſh offi- 
cers for the diſtrict then remaining to ſuch preſent 
church may aſſeſs and:;colle& of the helices, 
through the limirs of ſuch-pariſh, all rates and 


taxes, AS They might have. done before any divi- 


fion. 
. $eB., 26. This a ſhall not invalidate any eccle- 
fiaſtical law of the church of England, or deſtroy 
any of the rights of the biſhop. of London. or any 
other local went kd or any archdeacon, chancellor 
.or official, 
 SeB. 27. He and hn may viſit, indfitale py CX- 
erciſe eccleſiaſtical juriſdiction 1n all pariſhes to be 
 ereRed or divided, as in any other pariſh. 

$28. 30. The monies, to be iſſued inpurſuance of 
this and the former aCt for benmeg churches, ſhall 
be ifſued without fee. 


. See, 31, No burial ſhall be in or under any of 


the churches intended to be built. And the com- 
-miſoners may ſettle what ſum ſhall be paid to the 


rector and church-officers ror burials in the church- p 


| pee. 


f L 


v "90% 
 ""* 
n 
i 
i 
: i 
y s 


- 
- 
- ur mags or Ong oo VOCED CEE Co I 4D Os TIO RY, TY OY IO CS An PO 


Stat. bi 


276 


Laws comerning Cithes, 
Stat. 12 Ann. flat. 1. cap. r7. fe. 2. The new 
church in the Strand, after it [+ finiſhed, ſhall be 


deemed one of the fifty churches to be built i in pur- 
ſuance of the att g Ann. cap. 22, Sc. | 


Set?. 4. Tn every new church ro be erefted in pur- 


 fuanceto the aQt10 An. cop. 11. within Stepney pa- 


Tiſh, the firſt rector ſhall be nominated by the prin- 
cipal and ſcholats 'of Brazen N9/e College in'Oxford, 
and in every chapel irtthe fame pariffi which ſhall be 


converted info a NAPA church. 


Stat. 1 Geo. ſe. 2. All monies 
which ſhall be raiſed By 5 the duty of 4 5s. per chal- 
der upon coals inborn into the T Em from the 
25th of September 1724, to the 28th of September 
1729, by virtue of this a&, ſhall be brought into 
the Exchequer; and ate appropriated for the pro- 
viding maintenances for the miniſters'in the new 
churches to be erefed in and- about London and 
Weſtminſter, and ſhall be iſſued in ſuch manner as 


- ſhall be directed by parliamene. 
 Seft. 4. The king may by Jeans patent appoint 


commiſſioners,, who, or any five of them, ſhall 
have power to execute all the powers, &c. in the 
{aid afts; and alſo to inform themſelves in what 
manner a due maintenance may be provided for the 
ſaid miniſters. 

Stat. 4 Geo. 1 cap. 14. ſet. j. The commilie- 
ners appointed by virtue of "Ma two afts 9 Ann. 
cap. 22, and 10 Ann. cap. 11. ſhall cauſe the church 
of St. Giles's in the Fields to be rebuilt, and the ſaid 
church ſhall be taken as one of the fifty new 
churches. 

$:2. 2. The profits of the fourth gallery ſhall 


| be applied ro the uſe of the poor of the ſaid pa- 
Triſh. 


Stat. 5 Geo. 1. cap. 9. ſe. 4 All the monies 
arifing by the duties on coals imp_d] into the port 
of Lindo after Lady-day 1719, and before Lady- 
day 1751, ſhall be paid into the Exchequer, and 


C | appropriated 


'S 
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appropriated to the ſeveral uſes in this a& pre- 
ſcribed. _ | 

Set. 5. For raiſing the ſum of 360,000). in fuch 
proportions as ſhall be needful "For building the 
| faid churches, a yearly fund of 2t,oo0). ſhall after 
Lady- "wg 1719, during thirty-two years, be a ſeeu- 
ys ds for paying prozzpml and intereſt of the faid 


"IS 6. The treaſury are to dire the officers of 
the Exchequer to receive by way of lean ſuch ſums, 
as the commiſſioners ſhall *think neceſſafy for the 
buildings; repairs, and other purpoſes, by the aQts 
9 Ann. cap. 22. and 10 Ann. cap. "11, intended, 
and to allow intefeſt at 47. per 16. and the monies 
ſo lent ſhall be tax-free ; and the lehders ſhall have | 
talkes of loans, and orders for payment z. the prin- 
cipalto be paidin courſe, and the intereftevery rhfee 
'months.; and no fee” ſhall be raken for payment-; 
and:the ſaid fond 'of 21,000/. per anmm ſhall be 
liable to fatisfy ſuch orders without being diverted 
to any other ufe, on pain of treble coſts —_ party 
grieved; and ſuch orders thall be aſſignable accord- 
ing to the courfe'of the Exchequer. 

$5. 1. The monies ariſing on credit of the ſala 
21,0001, per annum, and all the monies of the 
faid fund ſhall be applied towards building of 
churches, &'c, repairing Veftminſter Abbey, finiſh- 
Ing Greenwich Hoſpital, making proviſion fot mi- 
niſters, &c. 

$28. 8. The pritcipal of the loans, together with 
the monies ſupplied out of. the fund, ſhall not ex- 
ceed 360,000/, | 
. SeB. 9. The treaſury are to ive out the monies 
ariſing by loan, and out of the moniesof fuch fund, 
Tach fums as the commiſſioners ſhall think necef- 
ſary ; ; which ſhall be paid to ſuch perſon as hisma- 
Jelty ſhall appoint to be .the treaſurer, who is tb 
diſburſe the ſame according to ſuch orders as he | 
Thall receive from the commiſſioners, and is to be 


account- 
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accountable in the Exchequer, and ſhall give ſecy- 


3 Geo. I. cap. 23, Or ih any other act for building 


2500), part of che ſum of-360,000/. by the a&t 5 
Geo. 1. cap. 9. appointed to j* raiſed, ſhall be al 


te Strand, and the treaſurer ſhall diſpoſe :of ng 


| fer, on notice given in the church after divine ſer- 


Fa and if the veſtry ſhall negle& to make ſuch aſfſeſl- 
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rity, to be approved by the treaſury, 
Se. 11, All the powers and clauſes in the ſaid 
ats of 9 Ann, cap. 22. and 10 Ann. cap. 11: and 


the ſaid churches, ſhall continue. _.. 
_ 6ef, 12. The king may appoint commiſſioner 
to execute the powers in the ſaid recited atts and in 
this act, touching the building and repairing of the 
ſaid churches. 

Stat. 12. Geo, 1. cap. 39. ja. I. The ſum of 


Jotted for the reftor of the new ohadeh, of St. Mary 


faid 2 5ool. according to ſuch orders as * he ſhall re- 
ceive trom the commiſſioners, in purchaſing lands, 
&c. to be conveyed to the refor of the "id new 
church and his ſucceſſors for ever; and in the mean 
time place out the ſame by order. of the commil- 
honers, on real ſecurities or public funds. _ 
Se. 2. And for a father proviſion for the rector 
of Saint Mary le Strand, 'the ſum of 1251. per ann. 
ſhall be raiſed by an equal pound rate on the inha- 
bicants (except the reftor, and ſuch. as ſhall not 
pay- to the poor) within the diſtri&t appointed for 
the pariſh of St. Mary le Strand: and for that pur- 
poſe the reftor, churchwardens and veltry,. are 
yearly on ZaFer Tueſday, or within fourteen days at- 


vice the Sunday before, to make an aſleſiment on 
the inhabitants for raiſing by an equal pound-rate; 
ſuch yearly ſum for the maintenance of the re&or; 


ment, it ſhall be lawful for the churchwardens alone 
at any time within fourteen days after ſuch negle& 
to make ſuch allcfiment. 


Sed. 


_ Se. $ 1f the churchwardens ſhall neg EY to 
make the aſſeſſment, they ſhall forfeit Too to 
be recovered by any perſon who will ſue. 

Se. 4. The affelſment ſhall be allowed by 
two Juſtices of Mzadleſex, and the ſums ſhall be 
tolleted by perſoris nominated by the veſtry or 
churchwardens z and the colleQor refuſing to 
act ſhall forfeit to the crown 1001. to be recovered 
as above. 

Se. 5. If any perſon hall refuſe to pay the ſui 
aſſeſſed, it ſhall be lawful for tlie colleCor, by war- 
rant of twoJuſtices, to levy the ſame by diſtreſs arid 
'fale of goods: 

Se. 6. If any perſon ſhall firid himſelf grieved 
by any aſſeſſment, on complaint made and notice 
in writing, within fix days after demand of the mb- 
nies aſſeſſed; given to thie colleftors, the juſtices 
of peace of Middleſex, at their next quarter-ſefſions, 
are to hear and determine the ſame. 

$28. 7. Whete any houſes, Ec. ſhall be vhoccu- 
pied, and where any inhabitants ſhall remove during 
the continuance of the aſſeſſment, the monies aſ- 
ſeſſed not exceeding otie quatterly payment ſhall be 
levied on the next tenaft. + 

Se. 8: The churchwatdetis; within fourteen 
days after every aſſeſimenit and the appeal deter- 
mined, ſhall make two trariſcripts thereof in parch- 
ment and ſubſcribe tlie ſame, and within two days 
ſhall delivet one of them to the reftor, and the other 
 Thall be ſet up for three weeks in the moſt public 
Place in the church, and afterwards remain in the 
veſtry. 

Se. g: The produce of the faid yearly ſum of 
| 1251. ſhall be the annual maintenance of the rec- 
oy over and above ſuch ſurplice-fees as belong to 
the reftor.( Eafter offerings excepted), and the houſe 
for the habitation of the rector, and over and above 
all gifts and benefits, not oat bak the ne the 

yearly value of 200/,- 
- F - << 4:4 0] 


- 


Laws concerning Titheg. 

SeF. 10. The rectory of St, Mary le Strand ſhall 
not be held im commendam. - EY 

Se. 11. If the commiſſioners ſhall purchaſe a 
houſe for the habitation of the re&or without the 
bounds of the pariſh (but near thereunto), the houſe 
ſhall, after the inrolment in Chancery of the bar- 
gain and ſale, whereby the ſame ſhall be convey- 
ed, be decmed part of the pariſh of St. Mary le 
Sirand, pe ae 

Se. 12. The pariſh-clerk of St. Mary le Strand 
ſhall be a member of the corporation of pariſh- 
_ clerks. Og | 

Se. 13.If any ſvit be commenced for any thing 
done in purſuance of this a&,- the defendant may 
plead the general iſſue, &c. and on verdict, &c, 
ſhall recover treble coſts, 

Se. 14. This aft ſhall be a public a. 

Stat. 13 Geo, 1. cap. 35. ſed. x. The pariſhioners 
of the pariſh of Sr. Catherine Cree-church, other- 
- wiſe Chriji-Church, London, ſhall pay to the maſter 
_ and fellows of Magdalen College, Cambridge, during 
their eſtate 1n fee in the impropriate refory and 
tithes of the ſaid pariſh, 1501. per ann. clear of de- 
duCctions, at the four uſual-feaſt-days, in lieu of all 
tithes, oblations, offerings, fruits, profits and advan- 
rages, from the owners or occupiers of any houſes, 
&c. within the ſaid pariſh, and for the impropria- 
tor's providing the pariſh with a curate. Hef 

Seri. 2. If default ſhall be made in payment of 
the ſaid yearly ſum of 1501, thirty days after any of 
the ſaid feaſts; oath of ſuch default being made 
| before any of the barons of the Exchequer, or be- 
fore the lord mayor of London, or any juſtice of 
' peace for that city, it ſhall be lawful for the ſaid 
| baron, &c. to ſummon ſuch perſons as ſhall have 
been appointed to collect the ſaid monies, and ſuch 
other perions as they ſhall think neceſſary, and to 
inquire of ſuch default; and if ſuch colleQor hath 
received any monies, and neglected to Pay the 
= : Ss ' 1aiMmCc, 
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fame, it ſhall be lawful for the ſaid baron, &&c. to 


iſſue warcants to diſtrain the. goads of ſuch collec- 
tors, towards ſatisfaction of ſuch money, and-ta 
ſell ſuch goods; and for want of-goods, to ifſue 
their warrant for impriſoning ſuch deficient collec= 


tors, till payment be made: andif ſuch collector. 


ſþall pot ſatisfy the monies for which he ſhall ſtand 


committed, within ten days, or if the duties ſhall 


not be paid to the collector, it ſhal] be lawful for 
the ſaid maſter and fellows, &&c. to diftrain for the 
arrears, upon any the goods of the pariſhioners; 
and the goods ſo diſtrained to keep. four days, to 
be appraiſed by two perſons, and fold for payment 
of the money. Provided, that no diſtreſs be made 
on the goods of any perſon for more than 5/. Pro- 
vided, that ſuch payment ariſing by diſtreſs, ſhall 
in no wiſe diſcharge the impriſonment of any col- 
leCtor till payment be made to a veſtry ; Which be- 
Ing paid ſhall be applicd in eaſe of the next rate : 
and if the goods of any inhabitant be diſtrained, 
the collector ſhall ſatisfy rhe money, together with 


| his charges, our of the firſt money that ſhall come 


to his hands. | yy” 

Seat. 4. The churchwardens and veſtry are re- 
quired yearly on the 25th of March (notice being 
given in the church the Sunday before) to make an 
aſſeſſment by a pound-rate, upon all occupiers of 


houſes or tenements in the pariſh, for raiſing the 
ſaid yearly ſum of 150/. in heu of tithes, Ec. 


which rates ſhall be ſubſcribed by the alderman 
of the ward, or any, two juſtices of peace for the 
city ; and the ſums ſhall be collected quarterly, 
by ſuch perſons as ſhall by the veſtry be yearly ap- 
pointed, | 2 


Sea. 5. If any perſon ſhall Gind: himſelf aggriev-. 


ed by any rate, on complaint to the alderman of 
the ward, or to any two juſtices of the peacefor the 


city, within ten days after notice of ſuch rate given 
to the party aſſeſſed, the ſaid alderman or juſtices, - 


2 ſummoning 
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ſummoning the party and the churchwardens, ſhalf 
have power within five days to hear and determine 
the matter. 

Sef2. 6. If any perſon ſhall refuſe the office of 


| eolleor (not being privileged from ſerving pariſh- 


offices) it ſhall be lawful for the veſtry to impoſe a 
fine on ſuch perſon, not exceeding 10/. which 
ſhall be levied by diſtreſs and ſale of goods, by 
warrant of the lord mayor and two juſtices of ' 
peace, to be applied to the uſe of the poor; andit 
ſhall be lawful for = veſtry to appoint other col- 
leftors inſtead of thoſe refuſing, dying, tailing, or 
removing. 

Seft. 7. ColleQors ſhall not be obliged to ſerve 


that office more than one year, and ſhall be ex- 


empted from the office of oycrſeer or colleCtor for 
the poor. 

Sea. 8. Every colleQor ſhall quarterly or oftner 
account for, and-pay to the receiver appointed by 
the veſtry, all money colleCted over and above the 
ſid 1501. and in caſe of negle&, the like remedy 
ſhall be had, as is provided for the recovery of the 


ſum; and ſuch overplus monies ſhall be diſpoſed of 


as the common ſtock of the pariſh. 

See. 9. If any perſon ſhall negle@ to pay the mo- 
ney aſſeſſed, four days after demand, or perſonal 
notice given, or left in writing at the place of 
abode ofſuch perſon, then (the time of appeal being 
lapſed, or the appeal determined) it ſhall be lawful 
for the collector 1n the day-rime to enter into any 
houſe of ſuch perſon (taking to his aſſiſtance the con- 
ſtable or other peace officer) to diftrain the goods of 
fuch'perſon, and to ſell the ſame for ſatisfaQtion of 
{uch rate, 

\ $e8. 10. If any loſs or deficiency ſhall IOEDAE In 
the ſaid rates, the ſame ſhall be' made good by re- 


aſſeſiment to be added to the nexc rate ; and if the 
churchwardensand veſtry ſhallnegle&'to \ make ſuch 


rates and © th ME ns FROuey: days, it ſhall 
be 
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be lawful for ſuch churchwardens alone, within ten 
days after ſuch negle, to make fuch rates, and. to 
appoint collectors; and if ſuch churchwardens ſhall 


negle&, &c. they ſhall be committed to priſon 


_ ill ſuch rates, &c. be made, and colleQors ap- 


pointed, _ . 


| $e8. 11. The inhabitants ſhall repair the chancel ' 


of the ſaid pariſh-church,. and receive all profits 
from burials in the church, and all other profits 
which ſhall ariſe by the chancel ; the cuſtomary dues 
payable'to the curate excepted. beds, 

Seft. 12. The yearly ſum of 70/l. ſhall he paid 
by the maſter and fellows of Magdalen College in 
Cambridge, out of the ſums to be. paid ro them 
by-this a&t, to the officiating curate, clear of all 
deduEtions, by four equal payments on the feaſt- 
days before mentioned ; and it ſhall be lawful for 
the perſons appointed to colle© the rates, 'out of the 


monies colle&ed, to pay the ſaid 70l. per annum to 


ſuch curate z and the curate ſhall take to his own 

uſe the ſurplice-fees. ETA WD | 
_  b6e&. 13. If any ation ſhall be commenced againſt 
any perſon for what he ſhall do in purſuance of this 


att, he may plead the general iſſue, and ona yer- | 


dict, &c. ſhall recover treble coſts. | 
. $23. 14. This at ſhall be a public at&t. - 


Stat. 1 Geo. 2, lap. 15. ſett. 12. For raiſing a 
maintenance for the reCQor of the new church in 


the Hamlet of Spitalfie/ds, within the pariſh of Sc. 


Dunſtan, Siepney, the ſum of 3000. part of the mo- 
nies intended by the aft x Geo. 1. cap. 23. to be 


raiſed for proviſton for miniſters of the fitty new 


churches, ſhall be allotted for the ſhare which the 


rector of the new church ſhall have, 

Se&. 2.1n lieu of a certain ſum of money, to be by 
the commiſſionersappointed to be paid to the rector 
for every burial, and towards raiſing the yearly ſum 
of 125/. agteed to be raiſed within the diſtrict, and 
Paid zowards.the maintenance of the reftor, there 
{þall be paid to the churchwardens of the new pa- 

Sg by riſh 
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riſh the ſums following, viz. for every burial in the 
church-yards, ſuch ſums as the veſtry ſhall, with the 
conſent of the ordinary, ſertle, nor exceeding 30s. 
nor leis than 25. (fees-on the burial of any perſon 
who received 'alms, to be paid by the overſeers of 
the poor) ; and for the liberty of making vavits, or 
ſetting up any monument, ſuch ſums as the veſtry 
ſhall appoint z and from the conſecration of the 
church, and the induction of a re&or, it ſhall be 
lawful to depoſit any corpſe in the vaults under the 


church or ſteeple, ſo as the floor of ſuch vaults be 


not broke ; and ſuch money as ſhall be appointed 
by the veſtry for depolitingthe corpſe ſhall be paid - 
to the churchwardens towards the MAINTENANCE of 
the rector, 


 Seft. 3. Tt ſhall be lawful for cls chiichwar: 


dens to make vaults, and fet - up monuments, 


and depoſit corpſe, without any hindrance by the 


Se. 4. Towards the further maintenance of the 
rector, the churchwardens ſhall yearly pay to him 


1251. without deduction for taxes, at the four uſual 


feaſts, out of the monies received in purſuance of 
this at; and if ſuch monies ſhall be deficient, 
then out of any public monies belonging to the 


pariſh, not ariſing by any poor-rate or pound-rate, 


as the veſtry ſhall dire, which other money ſhall 


be made good out of the next ſurplus of the burial 


monies. 


Sefi, 5. If default be write in payment of the 
yearly ſum of 1251. to the retor twenty-one days 


after any of the days of te ci the reEor may 


recover the ſame againſt the c 
tion of debr, &c. 

S:8. 6. Ir ſhall be lawful for the re&or, inſtead 
of proceeding by aQtion, to make his complaint of 
ſuch defau]r to any one juſtice of peace for Middle- 


rchwardens by ac- 


fex; and on ſuch complain:, and oath made of the 


' ſame 1n arrear, the Juſtice by warrant may ſummon 
the 
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the perſons making default, at ſuch time as he ſhall - 


- appoint, not exceeding four days from the date of 


the warrant; and if ſufficient cauſe ſhall nor be. 
ſhewn (oath. being made of due notice of ſuch . 
ſummons, in caſe the party concerned ſhall not at-_ 


rend), the juſtice may. by warrant cauſe allffoch 


monies in arrear to be levied by diſtreſs and ſale of 
goods, the colts to be aſcertained on oath before. 
che juſtice ; and if ſufficient diſtreſs cannot be had, 
the Juſtices are to commit the offenders to the com- 


' mon gaol rill they have paid all arrears. 


"Se. 75. All ſucceeding churchwardens fhall be 
liable to make good, out of any pariſh-monies in 
their hands, all arrears of the ſaid yearly ſum of 
125. as aforeſaid, ſo as ſuch arrear do not exceed 
one year's payment, and ſo as ſuch ation be com- 
menced, or complaint made againſt the ſucceeding 
churchwardens, within three months after their be- 
ing ſworn into the office. s | 

Seft. g. The re&or, churchwardens and over- 
ſcers for the poor of the nzw pariſh, and all per- 


fons who have ſerved or. paid fines for the office of 


* Churchwarden or overſcers of the poor for the hams» 


let of Spitalfields, or the new pariſh, ſo long as 
they ſhall continue houſholders wichin the pariſh and 
pay. to, the poor's rate, ſhall be the veſtrymen of 
the new pariſh, and ſhall meet from time to time, 
On noti-e to be publiſhed in the church by order of 
therector, churchwardens or overſcers, on the Lord's 
day next preceding, after divine fervice-; and the 
ſaid veſtry men ſhall ele& ale&turer, as alſo church- 
wardens, ſideſmen, pariſh-clerk, and all other offi- 
cers, who were uſually choſen for the hamlet ; and 
alſo ele& and put out the ſcxton, grave-diggers 
and all other officers and ſervants to be 'employed 
abour opening the pews or otherwiſc'in the church; 
and the le&urers ſhall be admitted by the rector i9 


the uſe of the PUpc. 


= ' SefF. 
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S:#, 10. The diſtrift ſet out' for. a _new-pariſh 
ſhall be a diſtin# pariſh, the name of which ſhall 

be give to the church in the a& of conſecration; 
an the inhabitants ſhall be diſcharged as well 

againſt the -reftor of the new church, as againſt 
the rector of the pariſh of Stepney, from all ſmall 
tithes, Eaſter offerings, garden-peqnies, and all 
other duties ariſing within the new pariſh. 

Sef2. 11, All great tithes, or. modus or compoli- 
tion in lieu thereof, within the new. pariſh, ſhall 
continue toybe paid to the principal and ſcholars of 
King's Hall and college of Brazen Noſe, in Oxford, 
or the perſons to whom they. belong. _ 

Se. 14. The proviſions hereby made for the 
reator ſhall be the annyal maintenance of the rec- 
ror, over and above ſurplice-fees, and the hopſe for 
his habitation, and over and above all gifts and be- 
goelt to the rector ; ; Provided, that no ſurplice- 

ees upon any burial ſhall be taken by the re&or, 
_ unleſs where he ſhall be deſired to perform the bu- 
rial office or part thereof i in the church, and the. 
corpſe be carried into the church, and then only 
ſuch ſurplice-fees as ſhall be ſettled by the veſtry, 
with the conſent of the ordinary, who are alſo to 
ſettle all other fees payable to cach other officer be- 

longing to the church. 
 Se8. 18. The payments for repairing the high- 
ways within the pariſh of Szepney ſhall be the ſame 
as they were before this a&t. 

Stat. 2 Geo. 2. c. 30. ef. 1. Towards railing a 
maintenance for the reftor of the, new church in 
the hamlet of Wapping, Stepney, in the pariſh of Sr. 

Dunſtan, Stepney, in Middleſex, the ſum of 3oool. 
© ſhall be allotted as the ſhare which the reRor ſhall 
have a of the monies intended by the act 1 Gee. x I. 
cap. 2 

Set. 2. For the better maintenance of the rector, | 
there ſhall be paid to the churchwardens, for every 
- burial i in the : church-yards, ſuch ſums as the veſtry- 


a - - Men 


— 
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men, with conſent of the biſhop, ſhall ſettle, nat 
exceeding 305. or leſs than 25. (fees for burials of 


the poor to be paid by the overſeers) ; and for liber-. 


ty of making vaults or monumenys in the church» 


| yard or church, ſuch ſums as the veſtrymen. ſhall 


appoint; and corpſe may be depoſited in any vaults 


belonging ta the church or ſteeple, ſo as the floor. 


be not broken up; and the, money for depoſiting 


the corpſe ſhall be paid to the churchwardens to=. 


wards the maintenance of the retor. 


Sef. 4. Towards the better maintenance of the 


reftor, the churchwardens ſhall pay him the yearly 


ſum of 1001. tax-free, at the four wſual feaſts, 


qut of the monies received in purſuance of this 
act, 


See. 9 \ The re&or, churchwardens and overſeers 


of the _ and all perſons who ſhall pay 2s. per 


month to the poor, and no others, ſhall be veſtry- 
men of the new pariſh, and ſhall meer, &c. 


_ 


Stat. 3 Geo. 2. cap. 3. ſe, 1, Towards railing a 


maintenance for the rector of the new church of 
St. Mary of Stratford Bow in the county of Mid- 
dlefex, the ſum of 2500!. part of the monies in- 
tended by the att 1 Geo. 1, cap. 23. ſhall be al- 


lotted as the ſhare which the mS of the ſaid - 


new church ſhall have out of the ſame monies; 
and if no purchaſe can be obtained in three years, 
the re&or ſhall not be intitled to any other intereſt 


than 3/. per cent, till ſuch purchaſe. can be ob- 


\ tained. 


See. 2. For the better maintenance of the rector, | 


| the churchwardens are impowered to raiſe monies ; 


on the pews in the church and chancel, by letting 


them to, inhabitants, not to exceed 46/4. per annum, 
_ andalſo the ſums following, viz. for every burial, 


1n the thurch-yard, ſuch ſums as the veltry, with . 


the allowance of the ordinary, ſhall appoint, not 
exceeding 405. nor leſs than gs. for every burial, 
(ſuch fees for the burial of any perſon who received 

alms 


281. 


232 


alms from the pariſh to be paid by the overſeers); 


nance of the re&or.. 
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and for liberty ro make any vault, or ſet up any 
monument 1n the church orcemetery, ſuch ſums as 
the veſtry ſhall appoint it ſhall: and be lawful to 
depoſit corpſe in any vault, under the church or 
ſteeple, ſo as the floor of ſuch vault be not broken; 
and the money for depoſiting the corpſe ſhall be. 
paid to the churchwardens for the berter mainte- 


Se. 4. The churchwardens ſhall yearly pay, out. 
of any pariſh-monies in their hands, to the reQor, 
the ſum of 4ol. without deduRion for taxes, At 
the four foal feaſts. | 

Se. 7. The reQors of the new pariſh of Saint 
Mary of Stratford Bow' ſhall be intitled to all ſur- 
"in" -tees and perquiſites, over and above the houſe 

or habitation; and all gifts and profits, ſmall 
tithes, Eaſter offerings,. and garden-pennies, ER=- 
cepted. 

Sef. 9. The new pariſh ſhall be deemed'a di- 
ſtin& pariſh, by the name of Sr. Mary of Stratford 
Bw ;, and be divided from the pariſh of S/. Dun- 
ſtan Stepney, and ſhall be diſcharged from all ſmall 

tithes, Eafter offerings, procn pennies, - and all 
other dues, 
Stat. 3 Geo. 2. cap. 17. feet. 1. Towards raiſing 

A maintenance for the rector of the new church in 
the hamlet of Limehouſe, in the pariſh of St. Dun- 
ſtan in Stepney, Middleſex, and Vane of the hamlet of 
Ratcliff, the ſum of 3500/. part of the money in- 
rended by the aft 1 Geo. 1. cap. 23. ſhall be allotted 
for the ſhare which the reCtor ſhall have. 
Se. 5. Towards making further proviſion for 
maintenance of the reCtor, the churchwardens ſhall 
Pay to ſuch reftor, out of any pariſh monies, the 
yearly ſum of 609/. without deduction tor axes, at . 
the four uſual feaſts, 
Se. 10. The reQtor, churchwardeny and over- 
ſeers, and all other perſons who ſhall pay bot 

Eac 
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each book to the poor of the new pariſh, and none 
others, ſhall be ys ns and ſhall meet and elett 
a lefturer. 

The following part of chis a is to the ſame 
effect of the at for Spitalfelds church, which ſee 
before, in fat. 2 Gev. 2. c. 10. ſe#. 10, except the 
following ſetion. 

Se. 10, The inhabitants of that part' of the 
hamlet of Ratchf which is intended to. be part of 
the new pariſh, who ſhall pay 25s. 6d: per month 
to the poor's rates of Ratclif}, ſhall be veſtrymen of 
the new pariſh; bur they fhall not intermeddle in 
any affairs which concern the hamlet of Limehouſe, 
in thoſe reſpe&s wherein that hamlet and 'the aid 


part of the hamlet of Rat if are to continue dif- 
rinEt.- 


Stat. 3 Geo. 2. c. 19. ſe. 1. Towards nifitty a 
maintenance for the reCtor of the new church near 
Bl:omſbury-marke!, in the pariſh of S:.. Giles in the 
Fields, in Middleſex, the ſum of .zo0ol. parrof the 
monies intended by the act 1 Geo. 1. cap. 23. ſhall 
be allotted for the ſhare which the rector ſhall 
have, 

Se. 2. The inhabitants of Se. Giles in the Fields 
ſhall pay to the treaſurer of the commiſſioners 
1250/. and the faid treaſurer 1s to 1zy out the ſame 
.. as hes to lay out the before-mentioned 3000!/. and 

ſhall pay the produce of the ſaid 1 250). ro the rec- 
tor of the new church, for his better maintenance; 
and if no purchaſe can be had within five years, 
the retor ſhall not be intitled to any other Intereſt 
than 2/. per cent, 

Seat. 3. The annual ordfity of the lands, &c. to 
be purchaſed with the ſaid ſums of 3000). and 
1250l. ſhall be the annual maintenance of the 
rector of the new church, over and above ſurplice-_ 
fees, Eaſter offerings and other dues, and the houſe 
for his habitation, and over and above all gifts, not 
exceeding the yRary value of 200!, 


$9. 


F 

| 

[ ” 

| 

: 
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SeZ. 5. The commiſſioners, with the conſent of 
the veſtry of the new pariſh, ſhall aſcertain what 


ſums ſhall be paid to the rector, and each officer, 
 forevery burial] ; which ſums ſhall be regiſtered in 


DoCtors Commons, 
Se. 6. The vaults and rooms under the church, 
excepting thoſe belonging to the reCtor's dyelling- 


| houſe, and alſo the veſtry-room, together with the 


ſeats in the church, ſhall be veſted in the church. 
wardens, for the public uſes of the new pariſh, 
under the direftions of the veſtry ; but the vaults 
ſhall not be diſpoſed of, or applied to any ule, with- 
out the conſent of the rector, 

Sect. 10, The leCturer, or afternoon preacher, for 
the new pariſh, ſhall be elected by the rector and 
veſtrymen, in the veſtry-room; ; if there ſhall be 
an. equality of voices, the perſon preſiding ſhall 
have a caſting votre; and the lecturer ſhall be 
permitted by theretor to have the uſe of the pulpir. 
. Sect. 11, There ſhall pot be hung up in the ſtee- 
ple of the new church more than one bell, 

Set. 13. The churchwardens, overſeers of the 
poor, and other pariſh officers for the new pariſh, 
ſhall be annually choſen, as ſuch reſpective officers 


_ ate for the pariſh of S7.. Giles in. the Fields ; and all 


rates for the poor of both pariſhes ſhall be made 
Jointly ; and the workhouſe ſhall be for the j Joint 
uſe of both. pariſhes. 

Se. 14. All rights are ſaved to the moſt noble 
IV riathefly duke of Bedford. 

Set. 15. If any aftion be commenced for any 
thing done in purſuance of this a&, it ſhall be 
brought within three months after the fa&, and ſhall 


| be laid in Miadleſex; and the defendant may plead 


the general iſſue, &c. and on a verdict, &c; reco- 
ver treble coſts, 

Se. 17. This aft ſhall be a public att. 

Stat. 3 Geo. 2.c. 33. ſeft. 1. The ſum of 350cl. 
part of the monies intended by the a&t 13 Geo. 1. 
cap, 23. ſhall be allotted for the ſhare, which the | 

miniſter 
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miniſter of the new church in the pariſh of St. Nt: 
cholas, Deptford, in the counties of Kent and Surrey, 
ſhall have. 

Se. 4. For further proviſion for the mainte- 
nance of the reftor, the churchwardens ſhall pay 
him the yearly ſum of 707. out of any pariſh-mo- 
nies in their hands, at the four uſual feaſt-days 
without abatement for taxes, &c. and if the mo- 
nies fall ſhort, then out of any public monies in 
their hands, not ariſing by any poor's or pound-rate, 
as the veſtry ſhall dire&; to be replaced- out of 
the next ſurplus ariſing by burials. 

$23. 5: In default of payment of the ſaid yearly 
ſum of ol. rwenty-eight days after the ſame ought 


to be paid, the reCtor may ſue for the ſame againſt 


the churchwardens, Ec. 

Se. 8. The miniſter, churchwardens,: overſeers 
for the poor, and all other pariſhioners who ſhall 
pay to the poor, ſhall be the veſtrymen of the new 
pariſh, and ſhall meer on notice in the church, by 
order of the re&or, churchwardens and overkers, 
or either of them, on the preceding Lord's day af- 
ter divine ſervice; and ſhall ele& churchwardens, 
ſideſmen, pariſh-clerk, and all other officers for the 
ſaid pariſh; and alſo may ele& and amove the clerk, 
ſexton, grave-digger, and all other officers and ſer- 
vants employed 1n opening pews or otherwiſe about 


the church; and may alſo nominate a lecturer, who 


ſhall be admitred by the rector to have the uſe of 
the pulpit. 

Sef. 9. The diſtri&ſetoutfor a new pariſh ſhall be 
a diſtinct pariſh, divided from the pariſh of S/. Nicho- 
_ bas, Deptford, and ſhall be diſcharged from payment 


of Eafter offerings, garden-pennies, and' all other 


dues. 

Ser. 10, If any perſon ſhall be aggrieved by any 
rate, he may appeal co the quarter-ſeſſions of Kent 
or Surrey, as the premiſſes affeſſed ſhall he. 

Se. 11. All tithes ariſing within the new pariſh, 
which Ry were the property w the vicar of the 


old 


2s; 
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old pariſh, ſhall be. continued to bim and his ſuc- 


_ .ceflors. 


Se. 12. The miniſter and his ſucceſſors, De 
| Other perſons having occaſion to go to the houſe 
built for the minitter, ſhall have liberty to paſs 
through the church-yard, by ſuch road as the veſ- 
try ſhall appoint ; which road ſhall not be leſs than 
twenty feet wide, from Buit-lane to the miniſter's 
houſe. 
Se. 13. The orovilioas hereby made for the 
miniſter, &c. ſhall be the annual maintenance of 
the rector of the ſaid church, over and above ſur- 
plice-fees, and the houſe for his habitation 3 and 
over and above all gifts to him; but no ſurplice- 
fees upon burials ſhall be demanded, unleſs where 
| he ſhall be requeſted to perform the burial office, 
or part thereof, in the church, and the corpſe be 
carried into the church, then only ſuch fees as ſhall 
be ſettled by the veſtry, with the allowance of the 
ordinary; who are to ſettle all fees payable to each 
officer belonging to the church. 

Sef. 15. When the. vicarage of the old pariſh 
church ſhall become vacant, the firſt reor of the 
new church ſhall be nominated by his majeſty; and 
all ſucceeding reftors of the new church ſhall be 
preſented by the patron of the old church. 

Sef. 16. The reQtory of the new pariſh ſhall not 
be held in commendam. 

Se. 17. The churchwardens ſhall provide three 
palls for burying the dead in the church-yard or 
vaults under the church, and ſhall take for the ule 
of them not exceeding 10s. and no perſon ſhall 


| bring any pall into the church-yard, without paying 


to the churchwardens, nor exceeding 105, which 

ſhall be applicd as the veſtry ſhall appoint. 

' Seft. 19. All donations that have been given to. 
the pariſh of St. Nicholas, Deptfere, ſhall be equal- 

 Iy divided, for the benefit of the old aratts and the 

new. | 


Sect. 


| Laws concerning Tithes. 


Sect. 21. All rates for the poor of both pariſhes - 
| ſhall be raiſed by two moieties, viz. one out of the 


old pariſh, and the other-out of the new; and the 

workhouſe and houſe of correQtion is to be for the 

Joint uſe of both pariſhes. 

_ Sect. 22. The two pariſhes ſhall be jointly ſub- 

Ject for.repairing the roads in the upper part of the 

yy path of Deptford, which is a aiſtrict for the new 
ariſh, 

Sect. 23. If any aftion be commenced for any 
thing done in purſuance of this act, the defendanc 
may plead the general iſſue. 

Sect. 24. This aCt ſhall be a public a&. 

Sect. 26. All glebe-land that did belong to the 
Pariſh of St. Nicholas, Deptford, ſhall be veſted in 
the churchwardens of- the new pariſh, to be ap- 


plied towards raiſing the 70/. per annum, to be paid 


| by the churchwardens to the rector of the new 
pariſh. 

Stat. 4 Ges. 2. cap. 20, ſect. 1. The charch of 
Graveſend ſhall be rebuilt as one of the fifty new 
churches directed to be built by the a&ts 9 Ann. c. 
22. and 10 Ann. c. 11. and it ſhall be lawful for 
the commiſſioners to pay $o000!. to be diſpoſed of 


according to the direction of the mayor of Grave/- 


end and others, truſtees for rebuilding the ſaid pa- 
riſh-church, 


Stat. 5 Geo. 2. cap. 4 . ſect. 1, The church of 
_ Woolwich ſhall be ff as'one of the fifty new 


churches; and it ſhall belawful for the commiſſio- 


 ners to pay 8000/. according to the direRton of the 
right honourable the Jord Vere Beauclerk and others, 
_ truſtees for rebuilding the ſaid church, _ 

_ Stat. 6 Geo, 2 cap. 8. ſect. tr. The church of St. 
George the Martyr in Southwark ſhall be rebuilt.as 


' one of the fifty.new churches; and the commiſſio- 
ners are required to pay boool. to the order of the 


: right honourable the earl, of Ailsford and others, 
truſtees for rebuilding the faid church _ 


| Stat. 
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Stat. 6 Geo. 2. c. 11. ſeft. x. The ſun of 


_ $500). part of the monies intended by act r G. 1. 
| £ap. 23. to be applied for the making proviſion for 


the miniſters of the fifry new churches, ſhall he al- 
Jotted for the ſhare which the reEtor of the new pa- 
Tiſh church near Horſlty-down (taken out of St, 
Olave's pariſh) ſhall have; and the treaſurer of the 
commiſſioners is to lay out the ſaid ſum in purchal- 
ing lands. Rs OO 

$227. 2. Out of the money appropriated for build- 
ing the faid fifty new churches, there ſhall be iſſued 
ſuch ſums, not exceeding 1 100). as ſhall be necel- 


tary for building a dwelling houfe for the miniſter; 


and for paving the church-yard, and ſetting up gates 
and rails, etc. »þ | 
Se. 6. It ſhall be lawful for the churchwarders 
of the ſaid old and new pariſhes reſpeCively, to 
make vaults, and fer up monuments and grave-ſtones 
in the church-yards; and for the churchwardens of 
the newpariſh to ſet up ſuch monuments in the new 
church, and depoſir corpſe in the ſame, without hin- 


_ drance of the miniſter. 


Se. 7. The churchwardens of the new pariſh 
ſhall pay, out of any pariſh-monies in their hands 
unto the miniſter, the yearly ſum of 6ol. withour 
dedution of taxes, at the four uſual feaſts, 

$22. 11. Theminifter, and all other pariſhionets 


occupying tenements of the yearly value of 10/. 
_ as the ſame fhall be rated to the land-tax, ſhall be 


veſtrymen, and ſhall meer from time to time, upon 
public notice read ih the church, by order of the 
miniſter, churchwardens and.overſeers, or either of 


- them, on the Lord's day next preceding, after di- 


vine ſervice; ahd the ſaid veſtrymen ſhall ele& 
churchwardens and other officers, and ele& and put 
out the ſexton, grave-diggers andall other officers 


and ſervants to be employed in opening the pews, 
' or otherwiſe about the church, and exerciſe-the 


fame powers as they might-have done in caſe wy 
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had been named veſtrymen by the commiſſioners ;_ 
and may elect a lecturer if they think fir. (gy 

Ser. 12, The diſtrift ſet out. for a new pariſh 
ſhall be a diftin&t pariſh from the pariſh of Sr. 
Olave's Southwark, and ſhall be diſcharged as well 
againſt the miniſter of the new church, as againſt 
the reftor of St. Olave's, from Eaſter offerings; and 
alſo be exempted from all other dues payable to the 
rector of St. Olave's. 

SefF.- 13. The proviſions hereby made for the 
miniſter of the new church ſhall be in lieu of 
all moduſes, Eaſter offerings, and other demands; 
excepting ſuch ſurplice-tees, and other perquilites | 
as he ſhall be ailowed by this aQ to receive; and 
ſuch other fees and perquiſites as the veſtry, with 
the allowance of the ordinary, ſhall appoint. _ 

Se. 15. The rectory of the new intended pariſh 
ſhall not be taken or held in» commendam. 

Sez2. 16. The churchwardens ſhall provide three 
palls for burying the dead, and ſhall for the uſe of 
the ſame demand any ſum not exceeding 10s. nor 
| leſs than 2s. and no perſon ſhall bring any pall into 
the church-yard, unleſs ſuch perſon ſhall pay to 
the churchwardens ſuch ſum as they ſhall demand, 
not exceeding 10s. which ſums ſo taken ſhall be 
applied as the veſtry ſhall appoint ; provided that 
the palls belonging to St. Olave's may be uſed at 
any funeral in the burying places that are to. be 
uſed in common between the old and new pariſhes, 
without paying any fee to the churchwardens of 
the new pariſh. 

Se. 18. All the burying grounds within the old 
and new pariſhes ſhall be held in common between 
both pariſhes, and the ſurplice-fees for burials of 
perſons, dying within the 019 pariſh, where the ſer- 
vice ſhall be performed by the miniſter of the old 
pariſh, or any other officiating for him, ſhall be 
paid to the rector of the old pariſh; and ſurplice- 
fees for perſons dying EUR the new pariſh, ha 4 
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the ſervice ſhall be performed by the miniſter of the 


new pariſh, ſhall be paid to the rector of the new 
pariſh; and all other fees ſhall be paid to the church- 


_ wardens of ſuch of the diſtris where the perſon 


buried did refide ; provided, that if any ſtranger 
ſhall be buried in either of the faid pariſhes,* the 
fees for palls, and the burial fees, ſhall be equally 
divided between the two pariſhes. _ 

Se. 19. The inhabitants of the new pariſh 


ſhall be intitled, in common with the inhabitants 


of the old pariſh, to all benefits ariſing from the 
free ſchool. 

_ Se. 20. All donations that have been given to 
the pariſh of St, Olave's Soxrbwark, ſhall be divided 


 m-manner following, *#uz. three fifths for the old 


pariſh, and out of the other two fifths there ſhall 
be paid to the churchwardens of the old pariſh the 
yearly ſum of 291. free from taxes, 'for the be- 
nefit of the poor, and the reſidue of the faid two 
fifths ſhall be for the benefit of the new pariſh. 
$28. 21. The re&or, and fenior churchwarden, 
of each of the pariſhes ſhall jointly collect the ſe- 
veral charities and donations ; and ſhall, with the 


"conſent of the veſtry of each pariſh, make leaſes 


of the lands and tenements given for the charitable 
purpoſes in ſuch gifts and donations mentioned, as 
the churchwardens of St. 'Olave's Southwark might 


| have done. 


Seet. 22. The ſeveral charehwbating ſhall give 
half-yearly accounts of the charicies to any two juſ- 
tices of the peace for Surry, not being inhabitants 
of either of the pariſhes, within ten days after the 
feaſt of the Annunciation and St. Michael; and in 
caſe they ſhall not appear upon ſummons, the juſ- 
tices may iſſue a warrant for bringing the party 
offending before ſuch juſtice ; and in cale the par- 
ty ſhall refuſe to account, fuch juſtice may com- 
mit'the perſon ſo refuſing to the county gaol, till 


he ſhall have EDEmet and 1 in cale the party ac- 


counting 


| Talvgtonterning Cithes; © 
counting ſhall negle& to pay the money" in his 
hands as the juſtices ſhall dire, it ſhall be lawfal 
for ſuch juſtices to iſſue ' warrants for levying the = 
ſame on the goods of the offender, "and' to cauſe 
ſale to be made thereof, in caſe they ſhall not bere- 
deemed within five days; and where\goods of fuch 
offender cannot be found, to commit ſuch offender 
to the county gaol, till ſuch money be paid, or un-. 
til the major part of the veſtry ſhall defire that the 
offender be diſcharged ; but the party ſhall be at1i- 
berty to appeal to the next quarter-{eſfions; 
Se. 23. The workhouſe and furniture, and'the 
ground adjoining, ſhall be divided, viz. three fifth 
DFoo ſhall be he property of the o1d pariſh,” and 
' the other two fifths the property of the new pariſh, 
ſubje to the yearly rent of a pepper-corn, pay- 
able tothe cruſtees of the free-{chool of St. Olave's 
Southwark ; and all perſons who ſhall obtain any 
ſettlement in that part of the workhouſe which 
ſhall be allotted to the old pariſh, ſhall be main- 
tained by the old pariſh. 
See. 26. If any ation ſhall be commenced for 
any thing done in purſuance of this act, the defen- 
dant may plead the general iflue. | 
| Se. 25. This a& ſhall be a public af. 
| Stat. 6 Geo. 2. c. 21. feft, 1. The ſum of 2500). 
of the monies applied for making proviſion 
" the miniſters of the fifty new churches, ſhall 
be allorted for the re&or of the new church in 
Old-flreet. © 
$2. 2. Towards railing the yearly ſum of 120. 
agreed to be raiſed within the Lordſhip part of the 
pariſh of Cripplegate, for the maintenance of ſuch 
reQor, there ſhall be paid to the churchwardens 
_ of the new pariſh, upon the burial of any perſon 
in the church-yards of the new pariſh, ſuch:ſum of 
money as the veſtrymen ſhall, with the aHowance 
of the ordinary, Ren ; and for the liberty of 
| U 2 - - ""MmaKitigg . 
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making a vault, or ſetting up any monument, or 
_ grave-ſtone, ſuch money as the veſtrymen ſhall ap+ 


point ;/ and it ſhall be lawful to depoſit any corpſe 
in the vaults under the church or ſteeple, ſo as "_u 
floor of ſuch vault be-not broke. 

_ $28. .4- The churchwardens ſhall pay out of any 


pariſh monies in. their hands, unto ſuch re&or, the 


yearly ſum of 1207. without deduCtion: for nes; 
at the four, uſual feaſts. 


Sef..g. The rector, churchwerdevs and over- | 


| ſeers for the poor of the ſaid new pariſh, and all 


other perſons who have ſerved, or paid fines for 
offices for the ſaid diſtri or new pariſh, ſo long 
as they continue houſholders within | the pariſh, 


| and pay to the poor's rate, ſhall be the veſtrymen 


of the ſaid pariſh; and the faid , veſtrymen may 
elect a le&urer, as alſo churchwardens, ſideſmen, 
and all other officers for the pariſh ; and alſo elect, 


and put out, the ſexton, grave- diggers, and other 


officers and ſervants. 

$28.14. When the vicarage of the old pariſh 
church hal become vacant, the firſt refor of the 
new church ſhall be nominated by his majeſty, and 
all ſucceeding reCtors of the ſaid new church ſhall 
be. collated by the dean of St. Paul's London. 

| Sect. 16. All charities and donations that have 
been given to the pariſh of St. Giles Cripplegate, ſhall 
be enjoyed by the vicaror churchwardens of the pre- 


ſent pariſh of St. Giles Cripplegate and the church- 


wardens of the new intended pariſh, by ſuch pro- 
portions.as they were before. _ 
Sect. 17. The burying-ground called The Bear 


and Ragged-taff burying-ground, ſhall be to the ſole 


uſe of the old pariſh. 
Sect. 19. The highways ſhall be repaired. as by 


the laws now in being ; .and all money which ſhall 
be expended in repairing the ſame, ſhall be paid in | 


the proportions following, viz, five eight parts Dy 
the 
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the new intended pariſh, and the other three eight | 
parts by the old pariſh, commonly called/the Free- 
Apr 275 70944 7; 44 03 207 ASERT) 92547 
Sect; 20," The pariſh clerk of the new pariſh 
ſhall be a'member of the corporation of maſters, 
wardens, aſſiſtants, and - brethren of the pariſh 

_ - - Set. 24. Afﬀter the clerk's place of the old pariſh 
ſhall become vacant, the re&or of the new pariſh 
ſhall pay to the vicar of the old- pariſh of St. Giles 
Cripplegate, the yearly ſum of x01. without deduc- 

_ tion of taxes, at the four uſual days of payment ; 
and in caſe any of the payments ſhall be behind 
twenty-one days, the vicar may ſue for the ſame 
againſt ſuch refor by aftion of debr. | 

"Stat. 6 Geo. 2. cap. 25. ſect. 20. It ſhall be law- 
ful for the commiſſioners of the treaſury ro pay out 
of the monies reſerved for building fifty new 
churches, unto the ſubdean, treaſurer and ſteward . 
of the collegiate church of St. Peter W:iſtminſter, 
4000, for the repair of the ſaid collegiate church, 
and alſo to:pay to the ſaid ſubdean, treaſurer and 
ſteward, the further ſum of 1200). for finiſhing the 
dormitory. ll ona as 
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Caſt ” c oncerning Tithes determined in the court of 
King's Bench, by the earl of Hardwicke, and lord 
Mansfield. py | _ | 


| Eclaration in prohibition on a libel inthe ſpi- cw 
| d oe! court, brought by the parſon againſt a pariſh to. 
a farmer in his pariſh, for the agiſtment of cattle. 71... 

The defendant, in diſcharge of the tithes demand- in aye 
ed; pleaded two Moduſes. The firſt was, that all {{c1,,y. of 
the farmers and occupiers of the lands in queſtion, tithe of the 


U 3 | had, after-mat , 
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had, from tirhne imnjemorial, at their own coſts 
and Charges, mowed the Jands, and had ſet out the 
tithe grails into cocks; and that the parſon had ac- 
cepted the ſaid tenth cock-of hay, in lieu of all 
tithe due for agiſtment, and for the aftermath of 
thoſe lands for that year. The ſecond Modus was, 

to pay one penny for every cow, and one halfpenny 
for every calf, in liev of all tithes due for the agiſt- 
ment of all cows and calves for that year. 'The 
cauſe was tried, and verditt given for the plaintiff 

in prohibition. And Mr. Hilbrabam; for the pat- 
| ſon, moved. an arreſt of judgment, and took ex- 
ceptions to the Modyſes. To the firſt he faid, this 
was a Mcdus pleaded in diſcharge of tithes, both 
for agiſtment of cattley and of the aftermath; and 
therefore, though it be good for the agiſtment, yet 
if it fails for the hay, the Modus is bad. And 
though the now plaintiff had no occaſion to lay 
his Modus farther than for the agiſtment, yet if he 
goes farther, and ſets out a bad Modus, it will vi- 
tiate the whole. Nor can it be diſputed but that 
tithe 1s due de jure of the aftermath z and then 
the preſcription to make it into graſs cocks, in lieu 
of tithes of hay due on it, muſt be bad ; for the 
making it into graſs cocks is no- more than the law 
obliges every one to'do, Secondly, he ſaid, the 
ſecond Medys was laid too large, and therefore void, 
for the preſcription is to pay one penny for every 
cow, in lieu of agiſtment tithe, whereas milchcows 
pay no tithe for agiitment. And it is likewiſe to 
| Þay one halfpenny for eyery calf, for the tithe due 
for the agiſtment of every calf, whereas calves pay 
no tithe tor agiſtment for the frſt year; becauſethat 
every tenth calf is paid for tithe, 

The counſel for the plaintiff in prohibition, ar- 
gued, that as to the firſt exception, in Yelv, Rep. 
86. was a caſe expreſsly in point, and that the 
yords of the Alon there particularly ſet out, are 

| | almoſt 
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almoſtthe ſame with the Modus in the preſent caſe; 


and that fo, likewiſe, were the following caſes, viz. . 
Cro. Fac. 42. Hob. 250. 1 Rol. Abr. 648. That 


the caſe of Green and Auſtin, Yelv. $86. is likewiſe 
reported in'Cro. Fac. 116. and there it appears the 
preſcription is exaCtly the ſame as in the preſent 
caſe. - And in Lutw. 1071. the preſcription was 
am graminis in cumulos congerere ; which are 
almoſt the fame words uſed in Yelverton, and the 
preſcription; was held well. And to the ſecond ob- 


zeRion they cited Cro. Eliz. 475, 446. 1 Rol. Abr. 


651. Salk. 662, Carth. 6. | 

Lord Harwicke, Chief Juſtice : I think there 
is no difficulty in anſwering. theſe obje&ions ; for 
the caſes cited are expreſly in point, and they are 
all the ſame in effet ; only Hobart ſets forth more 
particularly the ſteps. taken before the graſs was 

ut into cocks. Hcbart ſays, they uſed to put it 
into graſs cocks; and Yelvert. and Lutw. that they 
did Gramen meſſum, and Meſſuram graminis in cumu- 
dos congerere : 10 that whether called cocks, or graſs 
cocks, it ſeems to be the ſame; for theſe words do 
not imply that the graſs was made into hay cocks. 


So'that theſe two books anly expreſs more generally 


the ſame cuſtom, which is ſet forth in Hob. more 
particularly. And this can be no prejudice to the 


parſon ; for he is to take his tenth cock, when all 


the graſs is made into cocks, fo that he cannot be 
Cheated; and the words which come after, viz. 
- the ſaid cocks of hay, &c. in ſome manner _ 
what cocks are meant by graſs cocks, But if that 
is out of this caſe, yet, as this is a libel for the 
tithes for agiſtment of cattle in lands mowed the 
ſame year, be the Modus good or bad, the prohibi- 
tion ought to ſtand; for no tithe is due for ſuch 
. agiſtment. And as to the other objefion, I think 


"there is nothing in it; far-it is ſaid to be paid in 
| lieu. and diſcharge of the tithes of cattle ted on. 


_thatland; ſoit is in lieu of tithes for the the cattle 
_Uz which 
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which ought to pay tithes, which are calves after 


the firſt year ; and cows which are not milked, Oe. 


Therefore I think the plaintiff muſt have his 


judgment ; and the other judges being of the 
ſame opinion, judgment was given for the Plain- 


eff. 


N. B. It ſeems to. be an eſtabliſhed rule, that 
the pariſhioner is obliged tro make his graſs into 


graſs cocks; and the words of the Modus laid in 
.Yelv. 86. and Lutw. 1071. ſeem barely to import 
.no more than that; and ſo it ſeems likewiſe as to 


the preſent caſe. And as ſuch Modus would be 


_ certainly bad, 2nd theſe caſes have been held to be 


a good diſcharge of the aftermath, as well as the 
caſe in Hob. 250. where it appears plainly, the pa- 
riſhioner did more than barely make it into cocks; 
it ſeems to me, that the courts, in the determina- 


. tion of this preſent caſe, as well as of the caſes 


in Yavgh, and Luiw. have laid ſome ſtreſs upon 
its being fer forth that the graſs was made'into 


_ cocks, at the proper coſts and eharges of the pa- 


riſhioners; which words ſeem to import that they 
have done more than the law obliges them to; for 
It is held in Ho}. 250. that the tithe is naturally 
but the tenth of the revenue of the ground, not 
of my labour and induſtry, where ic may be di- 
vided, as in graſs it may. But I could not obſerve 
the court took any notice of this. obſervation, 


' therefore queſtion what they ground. their opi- 


A man may 
allege a Cu- 
ſtomary 
paymeut © 
a certain 

ſum yearly 
| 3n diſcharge 
of tithes of 
1uch parti- 
lar lands, 


tho? 


nion on. MS. Caſes in B, R. Eaft. 8 Geo. 2. Maſon 
V. Napleton. | 


Action in prohibition to a ſuit in the i iritual 
court for tithes. The declaration ſets forth, that 


£ whereas John Sharp was and is poſſeſſed of a tene- 


ment, with the appurtenances, lying and being in 
the pariſh of B——in the county of Cumberland ; 
and whereas alſo within the ſaid pariſh there now is, 


- and from time 1mmemorial there hath been, ſuch a 


cuſtom, 
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euſtom, that, time out of mind, all the tenants — es 
and occupiers of the tenement aforeſaid, have paid fom "1" 

_ for all the time aforeſaid, and have been uſed and yiu, and + 
| accuſtomed to pay to the rector yearly 5 5. and 2ppicdco. 
performed certain boons (mentioning them) in dif- lar eſtate 4 
charge of all tithes of corn, hay, &c. which "the 
rectors for the time being have accepred of the te- 
nants and occupiers, in full ſatisfa&tion and diſ- 
charge of all rithes of corn and hay; and then 
avers, that they have invioalably obſerved the afore- 
ſaid cuſtom and manner of tithing. The defen- 
dant by his plea traverſes the cuſtom, upon which - 
| ifſve 1s joined, and a verdict found for the plain- 
riff, | 
Mr. Fenwick i for the defendant, i in arreſt 
of judgment; and took an exception to the decla- 
ration, viz. That the Modus is ſet forth as the cu- 
ſtom, and yet that it is confined to a particular 
tenement; whegeas in 1 Luiw. 126, Cro. Car. 
418. 1%ent. 94. it is held, that a cuſtom can- 
not be laid in a vill, and applied to a particular 
place or inhabitant therein, unleſs in the caſe of a 
, copyholder. 
Mr. Deniſon argued to the ſame purpoſe, and 
cited 2 Lutw. 1319: Brook Abr. tit, Cuſtom, ST: 
' Poph. 201. 
Mr. Bootle contra, ſaid, that the caſes cited re- 
ferred to charges affeQting other. perſons eſtates; 
 -and therefore they are not applicable to this caſe, 
which lays a cuſtom to exonerate his own eſtate, 
between which two caſes this difference has been 
taken and allowed, that in the laſt caſe, it is fufi- 
cient to allege ſuch a uſuage and cuſtom in the te- 
nants and occupiers, and the reaſon 1s, - becauſe 
the-charge cannot be laid but by way of_grant in 
the firſt caſe, and therefore the charge: mult be_ 
derived down by way of a que eftate, from the ori- 
ginal grantor ; whereas in the latter caſe, which 
voly tends to diſcharge the land of E000 owner Frogn 
| ne 
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the payment of tithes, it is ſufficient to ſhew that 
the tenants and occupiers, who- are chargeable 
with the payment of tithes, have always paid ſuch 
conſideration, in lieu and fſatisfa@tion of them. 
4 Co. Foifton's caſe." Poph. 20x. Cro. Car. 419. 
b. Co. Gateward's caſe. Hut. 118. Dy. 349. 1 
Vent. 3. 2 Lev. 386. And he ſaid, that there. was 
a difference between this action in prohibition and 
others; for that though it might appear that the 
Modus was not formally ſet forth, yer if it appeared 
to the court that this M-dus or cuſtom was good in 

| ſubſtance, that no confultation ought to go. Yelv. 
55. Hob. 85, 200. | EOS” 
Lord Hardwicke Ch. J. The queſtion in this cafe 
is, whether the Modus be ſubſtantially and effec- 
rually founded. *Tis objected that though the ſub- 
Je& matter of the Modus, as alleged, is private-/pro- 
perty, yet that it is defeCtive in the manner of ſet- 
ting it forth, it being confined to the tenants and 
occupiers of a particular tenement. For it is ſaid 
that as a cuſtom is in its nature local, it ought to. 
be extended to the whole pariſh or vill, and not be 
confined to any particular tenement, as this is; . 
and it 18 certainthat there are many caſes to that pur- 
Poſe, but they are not applicable to-this caſe ; for 
the difference that has been taken between the 
. manner of ſetting forth a cuſtom, to charge the 
lands of another perſon, and to diſcharge one's. , 
own, 1s well founded, and very material to the 
preſent caſe : for it is admitted that there are caſes, 
where, for the neceffity of the thing, a cuſtom 
may be laid in a particular eſtate, as in the caſe of 
the copyholder, 4 Co. Foyſftox's caſe ;, and the rea- 
ſon of that reſolution is, that a copyholder of a ma- 
nor cannot preſcribe in a que eftate againſt his lord; 
for none can do it, but he who has a fee-ſimple ; 
whereas in conftruftion of law, a copyholder 1s 
_ only a tenant at will, the inheritance being in the 
lord. Now the reaſon of that caſe is eye" ro 
| | enls; 
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this ; for how could this plaintiff have laid his pre» 
ſcription otherwiſe? for he could not ſay, that he 
and al thoſe, whoſe eſtate he has, have been time 
out of mind diſcharged. from the payment, &ec. 
for it is not a diſcharge but a fſatisfation,. which 
he relies on. It is allowed that this would be 
| If it had been faid, that time .out of mind there 
had been ſuch a Modus in lieu and fatisfattion of 
tithes 4 which ſhews, that it 1s not neceſſary to lay 
this exemption by way of preſcription in a que eſtate, 
nor indeed can it be ſo. And all es, cited 
go on this rule, that 1t was not well laid by way of 
cuſtor, becauſe it ought to have been laid by way of 
preſcription in a gue eftate, If it had been laid | 
here, that within this pariſh, time out of mind, the 
tenants and occupiers had paid ; or if it had faid, | 
' the tenants and occupiers had been uſed and accuſ- 
tomed to: pay, that would have been well laid ; and 
what difference is there between the word «ſed and 
accuſtomed, and to ſay, there is ſuch a cuſtom ? By 
which it appears the word cuſtom means no more 
than that there is ſuch a Modus, which word is al- 
lowed to be good. Beſides, this being a caſe in 
rohibition differs ic much from other caſes. For 
18 this caſe the defendant is in the nature of a plain- 
riff or actor, who prays judgment for his coſts, and 
likewiſe for a conſultation; and therefore if any 
thing is found in ſubſtance againſt him, there ſhall 
be no conſultation. And the reaſon is becauſe the 
a in the original ſuit has not proved his caſe, 


| Wherefore, upon _ whole, I think the judgment 
ought not to be arreſted. 


| Page J. of the ſame opinion. 
 Probym J. This is like the caſe cited of the copy- 


holder; for he being only an occupant, cannot pre- 
ſcribe in a que gtate. | 
Lee : It appears by Hob. 85. That the uſe of the 
word cuſtom does not make the cafe fall within the 
. roles id AT to cuſtoms; and if th: manner of 
6 


the 
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the laying the diſcharge: be otherwiſe go00d, the 
word cultom cannot hurt it. For the'true conſtruc- 
tion of this word here is, rhat it is uſual and cuſto- 
mary for the tenants, &c..which-is in the nature of 
a preſcription for a diſcharge; and therefore I think 
the declaration is good. Court gave judgment for | 
the plaintifl. AS. caſes in B, R. Trin, 10 wk 2. 
Sharp v. Lowther, 
Tt hovldap- A rule had been obtained- i in Michaelmas term 
[reabogrgn 1755, to ſhew cauſe why an order of two juſtices 
is really in made upon three quakers for payment of tithes un- 
ea Cer- der the value of ten pounds, to the curate of a cha- 
tiorariifues, pe] in Weſtmoreland, 2nd confirmed at the ſeſſions, 
order of two ſhould not be quaſhed ; z together with the order of 
ft | ſeſſions confirming it. 
Geo. 1.9.2, To this 'order four exceptions were eaken, 
& 6.{c&t.2- x. It is aqoint order made on different perſons for 
_ diftin&t,non-payments of different tithes : whereas 
there ought to have been a diſtinEt order. on each. 
And in Strange 471. between the pariſhes of Cherww- 
ton and Cempion-Martin, the removal of two differ- 
ent families of pavpers by one order, was holden 
bad ; though the pariſhes were the ſame. 2. The 
title is in queſtion : therefore the juſtices have not 
Juriſdiction. The exception in the act of 1 Geo. x. 
ſt. 2. c. 6. ſeF. 2: 1s, * unleſs the titles of ſuch 
tithes, dues, or payments ſhall be in queſtion.” 
And theſe words, *<* unleſs, &c.” extend to this 
whole cauſe; and are not confined to the granting 
a Certiorari only, And the fact of the title being 
in queſtion appeared upon the granting: the Certio- 
rari. 2. Non conſtat, that the two juſtices who 
made this original order, are neither patrons nor in- 
lereſted in the tithes. But 1 Geo. 1. cap. 6. ſect. 2, 
requires that they ſhall he neither one nor other. 
Now they oughr expreſsly to aver and ſhew (nega- 
tively) that they are not z or elſe they have no ju- 
rifdiction by the very words of the a&t ; the juriſ- 
diction being given ta any two or more Juſtices, _ 
ot er 
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other than ſuch-as, &9c. 4+ It does not-ſufficiently 
aſcertain. and ſtate what. is due and payable by the 
defendants ; or at leaſt for what-the reſpe&ive ſums 
are due. One: ſum is '15. 64... being due to the 


curate ; nor ſaying for what : another is, 25. be- 2 


Ing the value of their ancient cuſtomary payments,” 
Another'1 1s 45. ancient cuſtomary payments. 

: This order was made on the att of x Geo. 1. fe 
$% 6 ſect, 2, which extends the7 & 8 JV. $6 


34+;ſect. 4. (lee page 177, 178.) to all payments to 


miniſtersor curates officiatinginchurchesor chapels, 


\-The court inquired, whether the return of the 
Grtivrart was filed, And lord Mansfeldſaid, he had 
called for, and read the affidavits made for obtain- 
ng the Certiorari ;, and upon ſhewing the cauſe, . 

Mr. Juſtice Deni/en cited a caſe of Rex v. Furnes, 
B. R. H. 6 Geo. 1, upon a Certiorari to remove an 


order made upon the att 75 & 8 W. 3. cap. 6. for 


payment of ſmalltithes : where lord Chief Juſtice 
Pratt thought that where the right was in queſton, 


ſuch caſes were never intended to be the ſubject of 


that act of parliament. He ſaid, this was only ſpo- 
ken from a note, which he had Gen : but it ſhould 


G& 
" - 
\ — Ll 


ſeem to be right and juſt, and the rather, from a_ , 


caſe of Rex, v. Furnes, being mentioned in 4 Strange 


264. where an order for non-paymentof ſmall tithes 


made on 7 & 8 WV, 3. c. 6. was quaſhed, 
In Hilaryterm g1 Gee. 2. lord Mansfield delivered 


the opinion of the court. He firſt ſtated the two : 


acts of 7 & 8 WW, 3. c. 34- (ſect. 4.) and 1 Geo. 1, 
c.'6, (ſect. 2.) The former relates only to great and 
ſmall tithes and church rates, and is -temperary. 
The latter makes it perpetual, and extends it to any 
tithes or rates, or any cuſtomary or other rights, dues, 
or payments belonging to any church or chapel, - which, 
of right, Bf law and cuſtom ought to be paid, for the 
ſtipend or maintenance of any miniſter or curate officiat= 
ing in any church or chapel. And both adts direct, 
That the proceedings ſoall not bs. removed into any other 
8 court, 
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court, unleſs the title ſhall be in MY 1 t 4$ Upon 

the lalt a&t, the preſent order was 'made. A Certio« 
rari has fTued, to remove the order into this court ; 
and it came on, upon exceptions to the order, Both 
ſides made very material obſervations. One fide, 
to the order ; for that the juſtices had no juriſdic- 
tion, becauſe the title was'in queſtion : the other, 


to the Certierari ;, tor that no'Certiorart could iſſue, 


by the expreſs proviſion of the aft, to remove the 
proceedings from before the jultices i into any other 
court, becauſe the title was not in queſtion. 

This a& was made in favour to, and for the eaſe. 
and benefit of quakers, and to ſave them from trou- 
bleſome and expenſive proſecutions: but never 
meant, that a mere ſcruple of theirs, or an obſti« 

nate withholding of the tithes, ſhould be any hin- 
drance to the matter being determined by the jul. 


| tices of peace. This would have fruſtrated the ve- 


ry intention of the aft; which meant to give this 


Juriſdiction to the juſtices i in that very caſe ; where 


the right and title ro them ſhould not be in diſpure 
berween the parties. 

It is ſworn on the part of the defendants, that the 
defendants controverted thetitle to the tithes before 
the juſtices; and alſo, rhat the title to the tithes 
was then, and at the time of making the ſaid affi- 
davits, really in queſtion, 

The juſtices had notice to ſhew cauſe againſt the 
Certiorari, On ſhewing ſuch cauſe, five old inha- 
bitants of the chapelry ſwear by "their affidavit, 
that ſuch cuſtomary ſtipends or payments have al- 
ways been paid to the curate by the landholders 
without any ſort of ſcruple. or objeQtion, except 
lately by the quakers : And no other perſon diſ- 
Putes it. And theſe five perſons all ſwear that 


| they believe them to be due; and that the former 
owners of theſe lands (which had been purchaſed 


about tour years ago, by theſe quakers), did pay 
for them, as other perions 1d, in the ſaid chapel- 


Tyr 
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ry, and theſe quakers purchaſed the lands as ſub- 
jet to ſuch payments. Theſe are the affidavits 
upon which the Certiorari was granted, . Now if 
this general allegation of the quakers controvert- 
ing the title, and the conſequential aſſertion, 'that 
the title was in queſtion without any; particulars, or 
ſhewing ac all upon what foundation they contro- L 
verted the payment, ſhould be eſteemed a ſuffi» 
cient ground for removing the orders, it would 
put a total end to theſe afts of parliment, and 
evade the very deſign and intention of makin 
them.. For the quakers might pretend that they 
are obliged in conſcience ro refuſe or controvert the 
payment of theſe demands; and conſequently, to 
_ queſtion and deny the right toreceive them. Naw 
that 1s the very thing the att meant to provide a 
ſummary remedy for. . The intention was, that in 
ſuch caſe, the juſtices ſhould make an order to 
compel them to pay: Their aftidavits are general, 
that they controverted rhe title; and that it was 
really in queſtion, Whereas by the affidavits made 
by the five old inhabitants, it is very plain that the 
former owners oftheſe very lands have always paid; 
and that theſe quakers, who are the ſubje& of this 
order, have no pretence to diſpute it, upon any 
other foot, than their own general ſcruple to pay 
' any demands of this nature; which theſe as are, 
_ for their own eaſe and advantage, calculated to 
compel them to do, in a method the moſt gentle 
_ and convenient for themſelves, who ſcruple to pay 
without compulſion. For theſe reaſons, we are all 
, of opinion, as to the merits of the caſe, that the 
. title is not ſo controverted, or ſo in queſtion, as 
that the juſtices can be precluded from juriſdition, 
_ or their order be regularly and properly removed 
Into any other court. And we are all of opinion 
that therule for the Certiorar; having been made ab- 
folute, "and the return thereto having been filed, 
ought not now to ſtand in the way and prevent our 


coming 
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coming at the real juſtice and merits of the caſe; 
For if the Certiorari iſſued improvide, we can order 
It to be ſuperſeded; and the return. to be taken off 
the file: And there have been ſeveral inſtances of 
this proceeding : one was where an order of two. - 
Juſtices was appealed from ; and before the time 
when the appeal ſhould in courſe have come on gt 
the ſeſſions, a Certiorari was brought before the 
time of hearing the appeal was come ; the Certiorari 
was quaſhed, and the return taken off the file. The 
other was a Certtorarito remove an inditment from 
the Old-Bailey : and it appearing to this court,. that 
they could not give judgment, but that the ſeſſions 
of Oyer and Terminer at the Od Baily ought to do 
it; the like method was taken, and. it _ ſent 
back to the court below, for them to pronounce 
the judgment. Therefore upon this caſe, we are 
all of opinion, that the writ of Certiorari be ſuper- 
ſeded, quia improvide emanavit; the return taken off 


\ the file, and the order remanded. 


His lordſhip added this hint, to be obſerved in 
future caſes of this ſort, viz. that upon all or- 


ders of this kind, the great and material point 


muſt be, whether the tile to the tithes was really 
in queſtion, or not, and ought to be determined be- 


' fore the Certiorari iſſues. MS. | caſes in B. R, Hil. 
31 Geo. 2. Rex, v. Wakefield & al, | 
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